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SEARCH AUTHORIZED BY A COMMANDING 
OFFICER: THE REQUIREMENT 
OF PROBABLE CAUSE 


CAPTAIN MURL A. LARKIN, USN* 


It is now well-settled case law that a Commanding Officer may not 
act upon a “reasonably founded suspicion,” but must have “probable 
cause” before ordering or authorizing a search. Not quite so clear 
is where the fine line is to be drawn between the two concepts. To 
assist the Commanding Officer in making this decision as a “military 
magistrate,” Captain Larkin sets forth a definition of probable cause 
and provides rules to be applied to the determination of whether cer- 
tain information may or may not be considered in determining its 
existence. He illustrates his points by setting forth factual situa- 
tions that have been considered by the Court of Military Appeals as 








inadequate to support a determination of probable cause. 


INCE 1959,? A search of a person or of 
property conducted solely on the basis that 
it was authorized by a Commanding Officer has 
been unlawful—in the sense that information 
obtained or items seized during the search can- 
not be used as evidence against the person whose 
privacy was invaded—if the existence of “prob- 
able cause” for the search was not determined 
by the Commanding Officer before he authorized 
the search. During the ensuing seven years, 
however, very little guidance has been provided 
Commanding Officers as to what constitutes 
“probable cause”, what information may and 
may not be considered in determining its ex- 
istence, and what quantum of proof is required 
before it may be found to exist. It is the pur- 
pose of this article to collect the case law in this 
area and to formulate rules which may be usable 
by Commanding Officers in their handling of 
requests for authority to search. 
When a Commanding Officer, or his duly des- 
ignated representative,? approaches the task of 





*Captain Larkin is currently Director of the Military Justice Divi- 
sion of the Office of the Judge Advocate General. He received his 
LL.B. in 1939 from Southeastern University. He is a member of 
the bars of the District Court for the District of Columbia, the 
United States Supreme Court and the United States Court of Mili- 
tary Appeals. 
1. Since the U.S. Court of Military Appeals decision in United 
States v. Brown, 10 USCMA 482 CMR 48 (1959). See also note 
5, infra. 
- Delegation of the power is authorized by paragraph 152, 
second subparagraph, MCM, 1951; and see also United States v. 
Drew, 15 USCMA 449, 35 CMR 421 (1965). 
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ordering or authorizing a search for evidence, 
he must assume the cloak of a military “magis- 
trate”,? and he must act within certain prelimi- 
nary requirements or his purposes will be de- 
feated. The requirements which relate to his 
authority are: 

a. The officer functioning as the military 
magistrate (i.e., the commanding officer or a 
proper delegatee) must act within the “juris- 
dictional” power granted to him by the Manual 
for Courts-Martial, U.S., 1951; * and 

b. He must determine the existence of the 
legal standard known as “probable cause” be- 
fore authorizing or ordering the search; * and 

c. Within the scope of the showing of prob- 





3. United States v. Hartsook, 15 USCMA 291, 35 CMR 263 (1965); 
United States v. Drew, supra note 2. 

4. Paragraph 152, second subparagraph, MCM, 1951, defines the 
scope of this “jurisdiction”. 

5. Possibly the first indication of this requirement in military law 
is to be found in Navy CMO 10-1922, p. 12, where the following 
language appears: “If under your command, you may cause them 
(persons in the naval service) to be searched where there is a 
reasonable cause for such action.” [Emphasis supplied.] This 
requirement was, however, thereafter. either overlooked, in- 
variably fulfilled, or considered a matter not subject to review 
in the naval service, for no later cases have been found con- 
struing its effect or applicability. Subsequent to the enactment 
of the Uniform Code of Military Justice, since paragraph 152, 
MCM, 1951, did not mention probable cause as a requirement 
for a commanding officer-authorized search, apparently no thought 
was given to such a preliminary element prior to the decision in 
the case of United States v. Brown, supra note 1, where it was 
unequivocally held that probable cause was a requirement of a 
lawful Commanding Officer-authorized search. 
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able cause,* he must specifically identify the 
person or persons, the property, or the premises 
to be searched, and must indicate, at least in 
general terms,’ the articles or items which are 
to be the subject of the search.® 

This article will discuss only the requirement 
that a determination of probable cause be made. 
Although there are interesting aspects to the 
other requirements, they will be left to some 
future discussion. 

As stated, the Commanding Officer or his 
properly designated representative must deter- 
mine the existence of probable cause before 
authorizing or ordering a search. According 
to the United States Supreme Court, there is 
nothing unduly technical in this requirement °— 
probable cause in this situation is simply an 
accumulation of facts or apparent facts which 
have sufficient strength to lead a reasonably 
prudent. and cautious man to believe that (1) 
an offense is about to be, is being, or has been, 
committed, (2) that certain fruits or instru- 
mentalities of the crime or items properly sub- 
ject to seizure probably exist, and (3) that 
such fruits, instrumentalities or items are 
probably in a certain place.?® 

Ordinarily, a criminal investigator or person 
performing police duties will approach the 
Commanding Officer, advise him of the reasons 
for such request, and ask him for authoriza- 
tion to conduct a search, but this procedure is 
not, of course, mandatory in the military serv- 
ices. The information which may indicate 
probable cause to conduct a search may come 
to the Commanding Officer from non-police 
sources, from reports regularly made to him as 
Commanding Officer, or from his own personal 
observation." Also, of course, the Commanding 


6. In other words, the probable cause not only provides grounds 
for the authorization to search, but it also controls the extent of 
the search. “The scope of the warrant to search is dependent 
on the extent of the showing of probable cause. The command 
to search can never include more than is covered by the showing 
of probable cause to search.” United States v. Hinton, 219 F. 2d 
324 (1955). 

7. Technical precision in the description of the items is not re- 
quired, but there should be at least a designation by general 
terms of the class or classes of property to be searched for and 
seized. United States v. Hartsook, supra note 3. 

8. The U.S. Court of Military Appeals case which most clearly 
enunciated this requirement was United States v. Battista, 11 
USCMA 70, 33 CMR 282 (1963). But see United States v. Ness, 
13 USCMA 18, 32 CMR 18 (1962). 

9. Brinegar v. United States, 338 U.S. 160 (1949). 

10. This is a definition synthesized from numerous federal and mili- 
tary cases. See, particularly, Brinegar v. United States, supra 
note 9; Draper v. United States, 358 U.S. 307 (1959); United 
States v. Ness, supra note 8; United States v. Battista, supra 
note 8; United States v. Davenport, 14 USCMA 152, 33 CMR 364 
(1963) ; United States v. Hartsook, supra note 3; United States v. 
Drew, supra note 2. 

11. United States v. Murray, 12 USCMA 434, 31 CMR 20 (1961); 
United States v. Davenport, supra note 10; United States v. 
Drew, supra note 2. This is true, of course, because of the in- 
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Officer may order a search on his own initiative 
or may, if he desires, conduct the search him- 
self. There are, however, certain rules regard- 
ing information which the Commanding Officer 
may and may not consider in connection with 
his determination of probable cause, the most 
important of which are: 

Rule 1: Information considered by the Com- 
manding Officer need not meet the rules of 
evidence before courts-martial.'? 

In other words, the restrictive rules of evi- 
dence, such as the best evidence rule, the exclu- 
sionary rule based on the marital privilege, the 
rules limiting use of evidence of slight probative 
value for policy considerations, etc., do not ap- 
ply. This does not mean, however, that there 
are no restrictions whatever. See, for example, 
rules 4—6, below. 

Rule 2: Hearsay information may be consid- 
ered, provided a substantial basis for crediting 
such hearsay is available and is considered.** 

For example, hearsay information from an 
informant may be considered if the information 
is reasonably corroborated or has been verified 
in some substantial part by other facts, circum- 
stances or events,* if the reliability of the in- 
formant has previously been indicated,” or if 
the informant has a good reputation for verac- 
ity..° Converse'y, of course, unreliable hearsay 





finitely closer relationship that a Commanding Officer has with 
the persons and property under his jurisdiction than a federal 
commissioner, say, has with property that might become the sub- 
ject of an affidavit request for a search warrant. See, in this 
connection, Rule 41, Federal Rules of Criminal Procedure, for 
procedures required in issuing a federal search warrant. 

12. Jones v. United States, 362 U.S. 257 (1960); Brinegar v. United 
States, supra note 9. 

13. Jones v. United States, supra note 12; United States v. Penman, 
16 USCMA 67, 36 CMR 223 (1966). 

14. United States v. Ramirez, 279 F. 2d 712 (1960); United States 
v. Jacobson, 198 F. Supp. 386 (1961); United States v. Ness, 
supra note 8. 

15. Draper v. United States, supra note 10; Hawkins v. United States, 
288 F. 2d 537 (1961), cert. denied 366 U.S. 975 (1961); Costello 
v. United States, 298 F. 2d 99 (1962); United States v. Penman, 
supra note 13. 

16. United States v. Ramirez, supra note 14; United States v. Daven- 
port, supra note 10. To illustrate these rules, the affidavit which 
was held sufficient to show probable cause in Jones v. United 
States, supra note 12, is set forth: 

Affidavit in Support of a U.S. Commissioners Search War- 
rant for Premises 1436 Meridian Place NW., Washington, D.C., 
apartment 36, including window spaces of said apartment. 
Occapied by Cecil Jones and Earline Richardson. 

In the late afternoon of Tuesday, August 20, 1957, I, Detec- 
tive Thomas Didone, Jr. received information that Cecil Jones 
and Earline Richardson were involved in the illicit narcotic 
traffic and that they kept a ready supply of heroin on hand in 
the above mentioned apartment. The source of information 
also relates that the two aforementioned persons kept these 
same narcotics either on their person, under a pillow, on a 
dresser or on a window ledge in said apartment. The source 
of information goes on to relate that on many occasions the 
source of information has gone to said apartment and pur- 
chased narcotic drugs from the above mentioned persons and 
that the narcotics were secreated (sic) in the above mentioned 
places. The last time being August 20, 1957. 








cannot alone constitute probable cause, such as 
where the hearsay is several times removed 
from its source or the information is received 
by an anonymous telephone call.” 

Rule 3: The opinions or beliefs of others may 
be considered if they are reasonably supported 
by a factual or circumstantial basis or if such 
opinions are based in part upon police or investi- 
gative expertise.® 

The import of this rule is that a mere state- 
ment of a belief or opinion may not alone estab- 
lish probable cause unless supported by a 
statement of facts,’® but an evaluation of the 
import of certain facts by an experienced police 
officer, if such evaluation is within his expertise, 
may be considered, such as where a police officer 
describes certain conduct as characteristic of a 
certain criminal activity.” 

Rule 4: Information obtained directly or in- 
directly as the result of a prior illegal search 
may not be considered.” 

Thus, probable cause for a search today can- 
not be based upon information obtained as the 
result of an illegal search affecting the same per- 
son which was conducted yesterday. Despite an 
earlier illegal search, however, if the Command- 
ing Officer has for his consideration information 
which is untainted by the prior search, and if 
such information is sufficient to support a de- 
termination of probable cause, a second search 

Both the aforementioned persons are familiar to the under- 
signed and other members of the Narcotic Squad. Both have 
admitted to the use of narcotic drugs and display needle marks 
as evidence of use. 

This same information, regarding the illicit narcotic traffic, 
conducted by Cecil Jones and Earline Richardson, has been 
given to the undersigned and to other officers of the narcotic 
squad by other sources of information. 

Because the source of information mentioned in the opening 
paragraph has given information to the undersigned on pre- 
vious occasion and which was correct, and because this same 
information is given by other sources does believe that there is 
now illicit narcotic drugs being secreated (sic) in the above 
apartment by Cecil Jones and Earline Richardson. 

Det. Thomas Didone, Jr., 
Narcotic Squad, MPDC. 


Subscribed and sworn to before me this 21 day of August 
1957. 





James F. Splain, U.S. 
Commissioner, D.C. 
In cases of informers, the identity of the informer need not be 
disclosed as part of the showing of probable cause. United 
States v. Ness, supra note 8; United States v. Penman, supra 
note 13. 

17. Castillon v. United States, 298 F. 2d 256 (1962); United States 
v. Pearce, 275 F. 2d 318 (1960) ; United States v. Penman, supra 
note 13. 

18. Nathanson v. United States, 290 U.S. 41 (1933); Townsend v. 

United States, 253 F. 2d 461 (1958); United States v. Lassoff, 

147 F. Supp. 944 (1957); United States v. Walters, 193 F. Supp. 

788 (1961). 

United States v. Davenport, supra note 10; United States v. West- 

more, 14 USCMA 474, 34 CMR 254 (1964) ; compare United States 

v. Hartsook, supra note 3; United States v. Penman, supra 

note 13. 

20. United States v. Martinez, 16 USCMA 40, 36 CMR 196 (1966). 

21. United States v. Gebhart, 10 USCMA 606, 28 CMR 172 (1959). 


19. 


© 


may lawfully be ordered and conducted.” 

Rule 5: Information obtained by government 
agents from an accused in violation of Article 
81, UCMJ, or of the accused’s constitutional 
privilege against self-incrimination, may not be 
considered. 

Thus, a statement obtained by a government 
agent from a person accused or suspected of an 
offense, if a prior warning under Article 31(b) 
was required but not given, may not be consid- 
ered as the basis or part of the basis for a de- 
termination of the existence of probable cause, 
nor may a statement obtained by a government 
agent as the result of coercion, unlawful in- 
fluence or unlawful inducement be so consid- 
ered.* Similarly, facts uncovered as the result 
of information disclosed in a statement illegally 
obtained by government agents will be viewed as 
tainted and may not properly be considered a 
basis for probable cause.” 

Rule 6: Information obtained during a search 
may not be considered in connection with the 
determination of probable cause for that 
search.”* 

This is just a restatement of the rule that 
probable cause for a search cannot be justified 
by what was found during the search; the prob- 
able cause must exist before the search com- 
menced.?? On the other hand, of course, if 
information is discovered as the result of a law- 
ful search, that information may constitute the 
probable cause for a further search.”* 

After carefully and judicially considering the 
information presented to or known by him which 
he may lawfully consider, the Commanding 
Officer will determine the existence or non- 
existence of probable cause for the search. In 
other words, he will decide whether the informa- 
tion is sufficiently convincing to justify the pro- 





22. United States v. Ball, 8 USCMA 25. 23 CMR 249 (1957); cf. 
United States v. Justice, 13 USCMA 31, 32 CMR 31 (1962). 

23. United States v. Haynes, 9 USCMA 792, 27 CMR 60 (1958). 

24. Ibid. 

25. The language of United States v. Haynes, supra note 23, would 
appear to be broad enough to encompass this result; cf. Silver- 
thorne Lumber Co. v. United States, 251 U.S. 385 (1920). 

26. United States v. Doe, 19 F.R.D. 1; see also United States v. DiRe, 
332 U.S. 581 (1947); Ellis v. United States, 264 F. 2d 372 (1959); 
Moore v. United States, 296 F. 2d 519 (1961). 

27. The proposition is so fundamental that there is little discussion 
of it. See, however, the cases of United States v. Brown, supra 
note 1; United Staies v. Dollison, 15 USCMA 595, 36 CMR 93 
(1966); and United States v. Penman, supra note 13; United 
States v. Davenport, supra note 10. This does not mean that 
probable cause must be fully developed before the authorization 
if adequate limiting instructions are provided. Thus, an author- 
ization to search which is contingent upon a subsequent verifica- 
tion of certain specific facts will be valid if such verification was 
accomplished before the actual search. United States v. Ness, 
supra note 8. 

28. Bryant v. United States, 252 F. 2d 746 (1958); Townsend v. 
United States, 253 F. 2d 461 (1958). 
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posed invasion of someone’s privacy.” There 
are certain guidelines that can be stated as rules 
and which may be of some assistance in making 
this decision : 

Rule 7: The items of information or knowl- 
edge considered must be capable, on their tan- 
gible and intangible values, of producing natural 
belief or persuasion, within the realities and 
prudence of general judgment in the field 
involved.*° 

The key words in this definition are, of course, 
natural belief or persuasion. This is not per- 
suasion beyond a reasonable doubt, persuasion 
based upon a preponderance of evidence, or some 
other category of persuasion encountered in law. 


It is just that natural belief that the reasonably . 


prudent and cautious man acquires when he has 
considered certain facts. It is, of course, not 
susceptible of precise definition, but see Rule 9 
for a qualification of the rule. 

Rule 8: The natural belief or persuasion must 
cover all elements of probable cause, i.e., there 
must be a belief that (1) an offense probably is 
about to be, is being, or has been committed, (2) 
that ceriain fruits or instrumentalities of the 
crime or items properly subject to seizure prob- 
ably exist, and (3) that such fruits, instrumen- 
talities or items are probably in a certain place.*? 

Logically, even when there may be no doubt 
that an offense was committed by a particular 
individual, if no information is available indicat- 
ing the existence of certain items connected with 
the crime, or if no information is available rea- 
sonably tending to show that existing items con- 
nected with the crime are probably in a certain 
place, any search that might be authorized would 





29. The U.S. Supreme Court, in Brinegar v. United States, supra 
note 9, provided this rationale of the concept of probable cause: 
These long-prevailing standards seek to safeguard citizens from 
rash and unreasonable interferences with privacy and from 
unfounded charges of crime. They also seek to give fair leeway 
for enforcing the law in the community’s protection. Because 
many situations which confront officers in the course of execut- 
ing their duties are more or less ambiguous, room must be 
allowed for some mistakes on their part. But the mistakes 
must be those of reasonable men, acting on facts leading sen- 
sibly to their conclusion of probability. The rule of probable 
cause is a practical, nontechnical conception affording the best 
compromise that has been found for accommodating these often 
opposing interests. Requiring more would unduly hamper law 
enforcement. To allow less would be to leave law-abiding 
citizens at the mercy of the officer’s whim or caprice. 

30. This rule is paraphrased from the languag ployed by the 
court in Smith v. United States, 264 F. 2d 469 (1959). 

31. For military cases in which adequate probable cause was found 
to exist, see United States v. Gebhart, supra note 21; United 
States v. Cuthbert, 11 USCMA 272, 29 CMR 88 (1960); United 
States v. Harman, 12 USCMA 180, 30 CMR 180 (1961); United 
States v. Murray, supra note 11; United States v. Schafer, 13 
USMCA 83, 32 CMR 83 (1962); United States v. Drew, supra 
note 2; United States v. Martinez, supra note 20. 

32. Lowery v. United States, 161 F. 2d 30 (1947), cert. denied $31 
U.S. 849, reh. denied 332 U.S. 787 (1947); United States v. 
Hartsook, supra note 3; United States v. Battista, supra note 8. 
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necessarily be nothing more than a general “ex- 
ploratory” search, which has long been con- 
demned as unlawful.** 

Rule 9: The items of information or knowl- 
edge considered must have sufficient strength to 
raise more than mere suspicion or conjecture 
with respect to each of the elements of probable 
cause.** 

This rule, of course, sets the lower limits of 
the natural belief or persuasion that is necessary 
for probable cause. Just as the idea in Rule 7 
is not suceptible of precise definition, neither are 
the terms “suspicion” and “conjecture” found 
in this rule. As one court phrased it, “suspi- 
cion” is an elusive word with a wide spectrum 
of intensities and courts must examine the facts 
underlying it rather than be deflected by the 
word itself. Thus, in making a determination 
of the existence or non-existence of probable 
cause in questionable cases, the facts of other 
cases will be most important. Certain factual 
situations that have been considered by the U.S. 
Court of Military Appeals as inadequate to sup- 
port a determination of probable cause—which 
are much more illuminating than the situations 
considered adequate—are outlined for the 
reader: 

(1) Ten men were transported to a Commu- 
nity Center on pass. Six or seven of the men 
had been suspected for the last four months of 
using narcotics. One of them had reputedly 
been “caught” with narcotics previously but had 
not been tried. The commanding officer re- 
ceived information that one of the ten had bor- 
rowed $16.00 before going on pass. Upon the 
return of the men from the Community Center, 
all were searched at the direction of their Com- 
manding Officer. Held: the Commanding Officer 
acted upon mere suspicion with no factual basis 
for his action.** 

(2) A dental patient reported that, while he 
was semiconscious from drugs purportedly ad- 
ministered for the purpose of treatment, the 
dentist had caused him to engage in acts of 
fellatio. There was also some information 
which corroborated this practice by the dentist. 
Investigative agents requested permission to 
search the dentist’s stateroom to find “some evi- 


(Continued on page 28) 





33. Go-Bart Importing Company v. United States, 282 U.S. 344 
(1931) ; Nathanson v. United States, supra note 18; United States 
v. Vierra, 14 USCMA 48, 33 CMR 260 (1963); and see extensive 
citations in United States v. Hartsook, supra note 3 at 287, 35 
CMR at 267. 

34. Brinegar v. United States, supra note 9; Cervantes v. United 
States, 236 F. 2d 800 (1959); United States v. Walter, supra 
note 18; and see military cases cited in footnotes 36 through 39. 

35. United States v. Walker, 246 F. 2d 519 (1957). 

36. United States v. Brown, supra note 1. 


LINE OF DUTY—MISCONDUCT INVESTIGATIONS 


LIEUTENANT GRAHAM GUTHRIE, USNR* 


Many reports of investigations into injuries to naval personnel are 
frustratingly incomplete—often because the investigating officer didn’t 


know what facts were important to his case. 


Lieutenant Guthrie sug- 


gests facts that should be included in three types of cases in which the 
majority of injuries are sustained—automobile accidents, fights, and 


self-inflicted injuries. 


He states that submitting sufficient evidence 


the first time is vastly preferable to re-investigating after the evidence 


has grown cold. 


ANY NAVAL OFFICERS who display 
justified pride in their own abilities and 
accomplishments view with some trepidation 
appointment to perform a line of duty—mis- 
conduct (LOD) investigation, especially if it is 
their first. Without benefit of legal training or 
experience, they are expected to properly desig- 
nate parties and advise them of their rights, 
gather all available evidence, and express an 
informed opinion as to the status of the service 
member(s) concerned. This article is intended 
to clarify the issues involved and explain some 
of the fundamental principles as applied in 
specific cases. 

When a member of the naval service sustains 
injury which physically incapacitates him for 
more than twenty-four hours, it must be deter- 
mined whether the injury was due to his own 
misconduct and whether he was in a line of duty 
status at the time it was incurred. Injury 
suffered intentionally or as a result of “such 
gross negligence as to demonstrate a reckless 
disregard of consequences” is due to miscon- 
duct. Such injury is always considered not in 
the line of duty. Section 0807b of the JAG Man- 
ual also lists other possible grounds for a not in 
line of duty finding, the most common being a 
status of unauthorized absence at the time of 
the injury. If the absence materially interferes 
with the performance of required military 
duties, a not in line of duty finding will result, 
even if the injury itself is not due to the fault 
of the service member.? Unless there is evi- 
dence to the contrary, absence of more than 
twenty-four hours meets this criterion and ab- 
sence of less than twenty-four hours does not.® 

Thus it is seen that an injury may be not 
*Lieutenant Guthrie was formerly assigned to the Investigations 
Division, Office of the Judge Advocate General. He holds a B.A. 
degree from the University of Cincinnati and the LL.B degree 
from the University of Virginia. Lieutenant Guthrie is a member 
of the Virginia Bar. 

1. JAG Manual, sec. 0808. 


2. Id., sec. 0807b and 0807d. 
3. Id., sec. 0807d. 





due to misconduct, yet not incurred in the line 
of duty, or may be both due to misconduct and 
not in the line of duty. In either case the practi- 
cal consequence is the same. The member’s 
enlistment is extended to make up time lost due 
to hospitalization necessitated by the injury, 
and if permanent disability results, he is in- 
eligible for customary disability separation 
benefits. If a finding of not misconduct—in the 
line of duty is made, none of the member’s 
rights, privileges or obligations are adversely 
affected. A finding of misconduct—in the line 
of duty is not appropriate in any case. 

Though a determination must be made of line 
of duty and misconduct status of all members 
incapacitated for more than twenty-four hours 
due to injury, full scale investigation with a 
written report is not always required. In many 
cases it is obvious that the injury was sustained 
in the line of duty and that no misconduct could 
possibly be involved. In such cases, if the com- 
manding officer and medical officer agree, the 
matter may often be disposed of merely by ap- 
propriate entry in the member’s medical record.‘ 
Even when the status of the member is obviously 
line of duty—not misconduct, an injury report 
(NAVJAG 486) must be submitted if either 
partial or total permanent disability may re- 
sult.5 This is now the only time that use of the 
NAVJAG 486 is authorized, since any such case 
involving only temporary disability would be 
covered by section 0801b(1) of the JAG Manual. 

If there is a possible claim for or against the 
government arising from the injury-causing in- 
cident, a full investigative report must be sub- 
mitted regardless of the member’s line of duty- 
misconduct status.* In view of the Medical 
Claims Recovery Act,’ passed in 1962, this rule 





4. Id., sec. 0801b(1). 

5. Id., sec. 0701. 

6. Id., sec. 0801a(4), incorporating sec. 0702(6) by reference. 

7. 42 U.S.C. 6251-6253. Section (1)a of the act provides in part, 
“In any case in which the United States is authorized or required 
by law to furnish hospital, medical, surgical or dental care and 
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will apply to a surprisingly large number of 
cases, and special care should be taken by con- 
vening authorities not to overlook this require- 


ment. Other less common instances necessitat- 
ing a full investigative report are also set out in 
section 0702 of the JAG Manual. 

Injuries form the basis for almost all LOD 
investigations, and nine out of ten of those in- 
juries are caused by automobile accidents, fights 
or are self-inflicted. However, where disease 
incapacitates a member for more than twenty- 
four hours, and is attributable to vicious habits, 
intemperance or other factors suggesting mis- 
conduct, a similar investigation is required.® 
Such cases are fairly rare, the most common 


example of such illness being that associated _ 


with chronic alcoholism. 

Assuming that an LOD investigation is or- 
dered, what guidelines are available to the 
investigating officer to ease the burden of this 
collateral duty? Of course the JAG Manual is 
the primary authority, and relevant portions of 
Chapters III (parties), VII (injury reports) 
and VIII (LOD investigations) should be read 
and thoroughly understood before beginning. 
Chapter IX contains useful guidelines concern- 
ing investigations of specific types of incidents, 
and Chapter XI includes procedural guides, 
forms and checklists which should be conscien- 
tiously consulted in every case. Additional 
guiding precedents have been compiled in the 
form of published opinions of the Judge Advo- 
cate General regarding specific cases. These 
opinions, among others, are set out in bound vol- 
umes called “Digest of Opinions of the Judge 
Advocates General of the Armed Forces,” or 
“DigOps.” Further assistance concerning in- 
terpretation of recent changes to the JAG Man- 
ual is provided by a recent JAG JOURNAL 
article ° written by Commander G. T. Boland, 
USN, former Director of the Investigations 
Division of the Office of the Judge Advocate 
General. 

In spite of these aids, many LOD investiga- 
tions continue to be frustratingly incomplete, 
particularly as to evidence contained in accom- 
panying enclosures. In addition, the basic rule 

treatment ... to a person who is injured or suffers a disease 
under circumstances creating a tort liability upon some third 
person to pay damages therefor, the United States shall have a 
right to recover from said third person the reasonable value of 
the care and treatment so furnished or to be furnished and shall 
as to this right be subrogated to any right or claim that the 
injured or diseased person, his guardian, personal representative, 
estate, dependent(s) or survivor(s) has against such third person 
to the extent of the reasonable value of the care and treatment 
so furnished or to be furnished.” 
. JAG Manual, sec. 0802. 


. Boland, Thoughts on JAG Manual Investigation Under New 
Rules, 20 JAG J. 55 (Sept-Oct-Nov 1965). 
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that gross negligence equals misconduct is easy 
to state, but the line between simple and gross 
negligence often appears hazy and ill-defined to 
the inexperienced investigator. Even if a re- 
port contains all available evidence and a correct 
determination of line of duty-misconduct status, 
it may nevertheless be useless unless appropriate 
service members were properly accorded their 
rights as parties to the proceedings. Some as- 
sistance in these areas may be provided in the 
following paragraphs. In addition to a discus- 
sion of party rights, there are set forth a few 
of the more important rules and precedents 
relating to the most common causes of injury, 
along with some hopefully helpful hints. 


AUTOMOBILE ACCIDENTS 
GENERAL 


Automobile accidents are the most common 
cause of injury necessitating LOD investigation. 
The investigative report of any such accident 
should include evidence concerning the type and 
condition of the road surface, any curves or hills, 
number and width of lanes, weather, traffic, 
speed limit and other pertinent laws and regula- 
tions, signs or lights, time of day, type of area 
(densely populated or rural), part played in the 
accident by other vehicles, immediate cause of 
loss of control (failure to negotiate curve, strik- 
ing object or other vehicle, going to sleep, being 
unable to regain roadway after drifting off onto 
low shoulder, etc.), physical condition of the 
driver, including sobriety and fatigue, apparent 
mechanical condition of the car, particularly 
brakes and tires, and last, but not least, esti- 
mated speed of the car. 


SPEED 


Estimates of speed based solely on physical 
evidence at the scene of the crash, such as skid 
marks and damage to the vehicle, are considered 
inconclusive and conjectural unless corroborated 
by other evidence.’® Even if excessive speed is 
well established, it alone cannot support a find- 
ing of misconduct unless it is so grossly exces- 
sive under the circumstances as to demonstrate 
a wanton disregard for life and property.“ The 
pivotal words in such cases are “under the cir- 
cumstances.” It is difficult to conceive of a 
situation where driving at a speed of ninety 
miles per hour on a public highway would not 
constitute gross negligence. A speed of fifty 
miles per hour may or may not, depending on 
the various factors mentioned above. 





10. Op JAGN 1955/308, 25 Aug 1955, 5 Dig. Ops., LOD sec. 41.1. 
11. Op JAGN 1958/369, 21 Jan 1958, 8 Dig. Ops., LOD sec. 41.1. 





INTOXICATION 


Drinking is a factor in the great majority of 
vehicle accidents which result in line of duty- 
misconduct investigations. However, for in- 
toxication to constitute the sole basis for a mis- 
conduct finding in automobile or other accidents, 
the evidence must clearly and convincingly 
show that the person was impaired due to in- 
toxication at the time of the injury, the extent 
of impairment, and that intoxication was a 
proximate cause of the injury.’* Because of 
the difficulty of fulfilling this evidentiary re- 
quirement, alcoholic impairment is more often 
regarded as one of several contributing factors. 
A Bogen’s test, which measures the concentra- 
tion of alcohol in the bloodstream, is useful if 
administered within a reasonable time after an 
accident. However, because of differing tol- 
erances to alcohol, such a test cannot accurately 
reflect the extent of impairment in every case. 
For this reason, the results of a Bogen’s test, 
standing alone, cannot generally support a find- 
ing of misconduct.** Of course, if the blood- 
alcohol percentage is so high that virtually 
anyone with such a concentration would be in- 
toxicated, then the Bogen’s test might, in itself, 
justify an adverse determination. Such cases 
are rare, however, and the results of a Bogen’s 
test never justify an investigator’s failure to 
procure all available evidence on the issue of in- 
toxication. If such a test reveals a concentra- 
tion of at least 1.5 milligrams of alcohol per 
cubic centimeter of blood (1.5 mg/cc) and is 
corroborated by any other evidence of intoxica- 
tion, this will at least support a determination 
that the driving ability of the member was 
impaired to some extent. When this factor and 
others are combined, several elements which in- 
dividually constitute mere simple negligence, 
may in combination paint a clear picture of 
gross negligence. In any event, therefore, as 
many witnesses as possible should express a 
belief as to the driver’s sobriety. Statements 
of such witnesses should not contain bare, un- 
supported opinions but should indicate whether 
the driver exhibited symptoms of intoxication, 
such as staggering or other lack of coordination, 
very slow reflexes, belligerence, slurred speech, 
incoherence or a general appearance of drunk- 
enness. 


FALLING ASLEEP AT THE WHEEL 


Falling asleep while driving is not misconduct 
per se. However, where a member of the serv- 





12. JAG Manual, sec. 0809d. 
13. Op JAGAF 1956/22, 29 June 1956, 6 Dig. Ops. LOD sec. 41.5. 
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ice chooses to continue driving while in a con- 
dition of such extreme fatigue or drowsiness 
that he must have been aware of the danger of 
falling asleep at the wheel, he thereby exhibits 
such a reckless disregard of the foreseeable 
consequences as to warrant a finding of mis- 
conduct.** Or as stated differently, 


there must be an appreciation of the danger of falling 
asleep, or circumstances which would cause a reason- 
ably prudent person to appreciate the danger, and 
proceeding in defiance thereof.” 


Once sleep is established as the cause of the 
accident, the most important evidence in such 
cases relates to premonitory symptoms of 
drowsiness by which the driver should have 
been warned of the imminent danger of falling 
asleep. Did the driver experience momentary 
periods of dozing before finally being over- 
come by sleep? If so, this is an obvious pre- 
monitory symptom necessitating a finding of 
misconduct. Was he sleepy or tired prior to 
the accident? If so, why? How much sleep 
did he have in the several days preceding the 
accident? Had he been drinking? How much? 
Was a Bogen’s test given? If so, ascertain the 
results and how long after the accident the test 
was administered. Was there other convincing 
evidence of intoxication which could be shown 
by statements of witnesses or other proof? 
Alcohol has a known tendency to produce 
drowsiness, and sleepiness coupled with intoxi- 
cation will necessitate a misconduct finding, 
even where no preliminary dozing is shown."® 
Did the driver turn the radio up, open a window, 
stop and walk around a minute, or have a cig- 
arette to combat a drowsy feeling? This is in- 
dicative of his awareness that he was sleepy, of 
course, but if he fought drowsiness with means 
which would normally be successful, and in fact 
were for a short time, this might mitigate his 
actions to the extent that a misconduct finding 
would be inappropriate. Of course, opening a 
window or stopping for a brief walk after 
twenty-five or thirty sleepless hours would not 
qualify as “normally successful.” 


PASSENGER MISCONDUCT 


If an automobile accident results in injury to 
a military passenger, an LOD investigation into 
the passenger’s conduct may be required, 
whether or not the driver of the car is a service 





14. Op JAGN 1952/105, 30 Nov 1951, 2 Dig. Ops., LOD sec. 41.7. 

15. Op JAGN 1955/310, 25 Oct 1955, 5 Dig. Ops., LOD sec. 41.7 (mis- 
conduct found); Op JAGN 1956/328, 8 Aug 1956, 6 Dig. Ops., 
LOD sec. 41.7 (misconduct not found). 

16. Op JAGN 1955/307, 1 July 1955, 5 Dig. Ops., LOD sec. 41.7. 
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member. Itis not necessary that the passenger 
actually interfere with the operation of the vehi- 
cle to be guilty of misconduct. If he knows or 
should know that the driver is unlikely to drive 
safely because of negligence, lack of ability, 
recklessness or intoxication, he is himself guilty 
of misconduct if he voluntarily exposes himself 
to this danger.*” Of course, a passenger may 
become aware of the degree of risk only after the 
car is in motion. In that event he is neverthe- 
less under an affirmative duty to attempt to 
extricate himself from this hazardous situation. 
For example, if he then asks the driver in vain 
to either slow down or let him out of the car, 
this is generally sufficient to render subsequent 
exposure to danger involuntary, and thus not 
indicative of misconduct. Witnesses should be 
thoroughly questioned on the issue of voluntari- 
ness. Did the injured passenger have any rea- 
son to believe the driver was not safe prior to 
entering the car? Had they been drinking to- 
gether? How much did each have to drink? 
Did the car owner have a reputation as a bad 
or reckless driver? Should the passenger have 
been aware of this reputation? Did the pas- 
senger have an opportunity to get out of the 
car after learning of the driver’s ominous con- 
duct? Did he or any other passenger complain 
to the driver about his conduct or demand to be 
let out of the car? Since it might also be 
dangerous to be walking along a dark road or in 
a slum section at night, some consideration must 
be given to all circumstances affecting the pas- 
senger’s decision to ride in the car. 


FIGHTS 


Injuries incurred while wrongfully and volun- 
tarily engaged in a fight are due to misconduct 
to the extent that injury might reasonably be 
expected to result directly from the fight.** To 
engage in a fight or similar encounter with one 
who is armed and has indicated his intention to 
use his weapon is misconduct, as injury result- 
ing from use of the weapon is clearly foresee- 
able.*® However, where retaliation is so violent 
as to be unforeseeable in view of the provocation 
involved, injuries caused by such retaliation are 
not considered due to misconduct.” The usual 
case to which this rule applies involves a fist- 
fight where a participant unexpectedly uses a 
weapon, such as a gun, knife or even a rock 
without first giving the victim an opportunity 
to withdraw. Occasionally, if provocation of 





17. Op JAGN 1960/408, 1 Nov 1960, 10 Dig. Ops., LOD sec. 41.3. 
18. Op JAGN 1954/256, 22 Sept 1954, 4 Dig. Ops., LOD sec. 27.1. 
19. Op JAGA 1952/5608, 11 July 1952, 2 Dig. Ops., LOD sec. 27.1. 
20. Op JAGA 1952/5215, 1 July 1952, 2 Dig. Ops., LOD sec. 27.1. 
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another by an unarmed service member is suffi- 
ciently aggravated, injury resulting from use of 
a@ weapon against the member is considered rea- 
sonably foreseeable, even if in fact such re- 
taliation was unexpected and without clear 
warning.”* 

Some relevant questions to ask witnesses to 
a fight or assault situation might be as follows: 
Exactly what words passed between the two 
(or more) participants prior to, during and 
after the fight? What manner and degree of 
provocation was present? Who struck the first 
blow? Was any participant armed? If so, how 
and when did this fact apparently become known 
to the other participant (s) ? How did he (they) 
react on learning someone was armed? What 
weapons were involved? How and by whom 
were they used? Did any participant attempt 
to stop fighting and leave? What were the rela- 
tive sizes and fighting capabilities of the par- 
ticipants? Did drinking play a part in the 
altercation? (Elaborate fully, ensuring that 
witnesses’ statements include facts in support of 
any opinions concerning intoxication.) 

There will be inevitable inconsistencies and 
contradictions among the statements of various 
witnesses. If the statements of important wit- 
nesses differ in crucial details, the investigating 
officer should perhaps re-interview these wit- 
nesses in an attempt to prod them toward more 
accurate recollection. Further research into 
the cause for such differences may be necessary 
if intentional misrepresentation is suspected. 
Statements of disinterested witnesses are cus- 
tomarily accorded more weight than those of the 
participants or their friends. The adverse ef- 
fect of alcohol on accurate observation and recall 
is obvious. 


SELF-INFLICTED INJURIES 


INTENTIONAL 


The basic rules concerning intentional self- 
injury are discussed in JAG Manual, sec. 0810. 
Because of the strong instinct of self-preserva- 
tion, a bona-fide suicide attempt is in itself evi- 
dence of mental incompetence. If this evidence 
is not rebutted, it alone overcomes the normal 
presumption of sanity and necessitates a con- 
clusion that the injury was caused by mental 
derangement over which the service member 
had no control. Such an injury cannot be con- 
sidered the result of misconduct. If it is shown 
that the act was precipitated by reasons which 
might move a rational person to take his own 


(Continued on page 26) 
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INJUNCTIVE RELIEF AGAINST THE 
MILITARY SERVICES* 


COLONEL THOMAS D. FARRELL, USAF, and 
MAJOR MICHAEL J. BARRETT, Jr., USAF 


Military plaintiffs are appearing in federal courts with increasing 
frequency seeking injunctive relief from military personnel determina- 
tions. The authors of this article detail recent federal cases in this 
area to provide assistance for the legal officer whose command may be 
confronted with this situation. They conclude that the courts are 
primarily concerned with whether the plaintiff has been afforded 
administrative due process by his military service. 


S RECENTLY AS 1962, Chief Justice 
Earl Warren, in an article, stated: 


* * * it is indisputable that the tradition of our coun- 
try, from the time of the Revolution until now, has 
supported the military establishment’s broad power 
to deal with its own personnel. The most obvious 
reason is that courts are ill-equipped to determine 
the impact upon discipline that any particular intru- 
sion upon military authority might have. Many of 
the problems of the military society are, in a sense, 
alien to the problems with which the judiciary is 
trained to deal.* 


Against this background, it is our purpose 
here to briefly discuss the extension of Federal 
court jurisdiction in military personnel actions 
and to acquaint the Judge Advocate with the 
problem of injunctive relief which may be sought 
against his commander. 

Prior to case of Harmon v. Brucker,? military 
matters were generally judicially non-review- 
able except through writ of habeas corpus chal- 
lenging detention of military prisoners.* In 
Harmon, however, the Supreme Court deter- 
mined that the Federal courts could review a 
military discharge where it was claimed that the 
Secretary had exceeded his statutory authority 
which permitted him to consider only the mili- 
tary record in determining the type discharge 
to award a serviceman. Earlier, in Service v. 
Dulles,t the Supreme Court had held that the 
Secretary of State must follow his own regula- 
tions in discharging a civilian employee. This 
case was reaffirmed in 1959 by the decision in 





*This article originally appeared in 8 AF JAG L. Rev. 6 (No. 1), 
Jan.-Feb. 66. Reproduced by permission of the Air Force JAG 
Law Review. 

1. Warren, The Bill of Rights and the Military, 37 N.Y.U.L. Rev. 
181, 187 (1962). 

2. 355 U.S. 579 (1958). 

3. See, for example, Orloff v. Willoughby, 345 U.S. 83 (1953); 
Reaves v. Ainsworth, 219 U.S. 296 (1911); and Creary v. Weeks, 
259 U.S. 336 (1922). 

4. 354 U.S. 363 (1957). 
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Vitarelli v. Seaton,’ and from these cases evolved 
the concept that Government agencies are bound 
to follow their own regulations. Where there is 
failure to adhere thereto, adverse actions against 
employees would be set aside by the courts for 
lack of full administrative process. Therulings 
in these cases are equally applicable to military 
discharges.® 

The military departments, like other Govern- 
ment agencies, had long required that litigants 
exhaust all available administrative remedies 
prior to the initiation of judicial actions. The 
final step in the exhaustion of remedies process 
involved petitions to the Board for the Correc- 
tion of Military Records, established under 10 
U.S.C. 1552. However, in Ogden v. Zuckert,' 
decided in 1961, the Court of Appeals for the 
District of Columbia Circuit, ruled that a liti- 
gant need not exhaust this administrative 
remedy prior to the initiation of a lawsuit. 

The issue of right-to-counsel, during the 
course of submitting a resignation from the serv- 
ice, received the attention of the Court of Ap- 
peals for the District of Columbia Circuit in 
1962 when, in Ingalls v. Zuckert,* the court or- 
dered trial on an issue of fact to determine 
whether or not counsel was available to the 
plaintiff prior to the time when he submitted 
his resignation. 

As a result of the decisions in these cases, the 
Air Force has been involved in a number of 
cases praying for injunctive relief against the 
Secretary of the Air Force and/or field com- 
manders during the past three years. We can 
best show the nature of these actions by sum- 





5. 359 U.S. 535 (1959). 

6. See, for example, Ingalls v. Zuckert, 309 F. 2d 659 (D.C. Cir. 
1962) and Roberts v. Vance, 343 F. 2d 236 (D.C. Cir. 1964). 

7. 298 F. 2d 312 (D.C. Cir. 1961). 

8. 309 F. 2d 659 (D.C. Cir. 1962), on remand, 235 F. Supp. 89 
(D.D.C, 1964), appeal pending. 
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marizing below the cases which have been 
closed. It should be noted that all of these 
cases are unreported. 

In Latimer v. Zuckert,® a temporary restrain- 
ing order was granted where the plaintiff 
claimed his pending transfer to Alaska would 
require him to go beyond his original four-year 
service commitment. After hearing the appli- 
cation for permanent injunction in January 
1965, the injunction was denied because the 
action was deemed premature. 

In Morris v. Zuckert, the plaintiff, in his 
complaint for injunctive relief to prevent his 
discharge under Air Force Regulation 36-3, 
claimed the Air Force had violated its own regu- 
lations and denied him administrative due proc- 


ess because he was not afforded the opportunity — 


to appear before a board prior to the revocation 
of his commission as a probationary officer. 
After the Air Force showed that neither the 
statute nor our regulations required a hearing 
with personal appearance to eliminate a pro- 
bationary officer, the injunction was denied. 

In Mitchell v. McNamara," a group of over- 
seas teachers sought injunctive relief to require 
the defendants to promulgate a new salary scale 
for teachers in the overseas dependents’ school 
system. The action was dismissed on motion by 
defendants and later affirmed by the Court of 
Appeals for the District of Columbia with the 
statement that 


* * * the courts will not interfere with the exercise 
of executive discretion in situations as confused and 
difficult as the present. 


The basis for the dismissal, however, was that 
the action constituted an unconsented suit 
against the United States. 

In Chloros v. Carroll,? certain Air Reserve 
technicians who had failed to reenlist in the 
Reserves, as required by their contract of em- 
ployment, sought to prevent their discharge. 
Here, the employees claimed their removal would 
be in violation of their rights under the Veterans 
Preference Act. However, the case was dis- 
missed because of their failure to exhaust their 
administrative remedies under Air Force appeal 
procedures or Civil Service Commission appeal 
procedures. After their discharges had been 
effected, a second suit was brought in this matter 
in which the plaintiffs requested the District 
Court for the District of Columbia to decree 
their discharges to be invalid and to direct their 
restoration. After a showing that continued 
9. D.C. S.D. Miss., C.A. 2983 (S)(M), January 1965. 
10. D.C. E.D. Mich., C.A. 25299, 1964, 


11, 352 F. 2d 700 (D.C. Cir. 1965). 
12. D.C. Mass., C.A. 63-73-C, 11 Feb. 1963. 
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membership in the reserves was a condition of 
their employment and that each employee had 
been afforded all rights to which he was entitled, 
the Government’s motion for summary judg- 
ment was granted." 

In Rabney v. Bliss,“ injunctive relief was 
denied when a reservist claimed that his reserve 
duty assignment was set at a location remote 
from his residence. The court determined it 
had no jurisdiction to direct a transfer. 

In Shinn v. Old, injunctive relief was re- 
quested to prevent the Air Force from discharg- 
ing a Master Sergeant under Air Force 
Regulation 39-14 for the convenience of the gov- 
ernment after a board of officers convened under 
Air Force Regulation 39-22 (which permits dis- 
charge after certain civil conviction) had recom- 
mended his retention in the service. It was 
noted that Air Force Regulation 39-14 did not 
specifically authorize discharge in this instance. 
Therefore, the Air Force agreed not to discharge 
the plaintiff until he had the opportunity to com- 
plete requirements for retirement. The injunc- 
tion suit was then dismissed. 

In Manson v. Zucket,** a temporary restrain- 
ing order was issued when an airman claimed 
that a board convened to investigate a fire was in 
violation of Air Force Regulation 11-1. After 
a hearing, the request for a preliminary injunc- 
tion was denied when the court determined it 
lacked jurisdiction. 

In Morris v. Department of the Air Force and 
Zuckert," plaintiff sought a temporary restrain- 
ing order and injunction to prevent his removal 
from flying status. The temporary restrain- 
ing order was denied on motion and, after a 
hearing, the injunction was denied for lack of 
jurisdiction. 

In Kulp v. Zuckert,* the plaintiff had been 
ordered discharged under Air Force Regula- 
tion 39-14 for convenience of the government 
after a board of officers convened under Air 
Force Regulation 35-66 had recommended his 
retention. A temporary restraining order was 
granted ex parte and a hearing scheduled on 
the request for injunction. Before the hearing 
was held, the plaintiff absented himself without 
authority, whereupon his counsel requested dis- 
missal of the action. The temporary restrain- 


(Continued on page 27) 


18. Chloros v. Zuckert, D.D.C., C.R. 1233-64, appeal dismissed, D.C. 
Cir., 4 October 1965. 

14. D.C. S.D. N.Y., 64 Civ. 1186, 1964. 

15. D.C. S.D., Calif., Civ. No. 63-642—-HW, 20 May 1964. 

16. D.C. E.D. Mich., C.A. 23497, 15 Feb. 1963. 

17. D.C. N.D. Tex., Lubbock Div., C.A., 2854, 4 March 1963. 

18. D.C. N. Dak., C.A, 583, 1963. 





THE SILVER OAR OF THE ADMIRALTY 


COMMANDER LEONARD ROSE, USNR* 


The Oar of the Admiralty has been the traditional symbol of law 


among seafarers for many centuries. 


Commander Rose traces its his- 


tory from its inception to the present, culminating in the presentation 
of an Oar of the Admiralty, fashioned from a timber of the USS 
CONSTITUTION, to the U.S. District Court in Chicago. 


N ENGLAND, AS the maritime courts elected 
by the Guilds of the sea-trades began to be 
supplanted by the national courts, maritime 
matters were heard by the Admirals’ Courts, 
since the Admirals held full authority and power 
relating to matters of the sea, such as collisions, 
strandings, prizes of war, etc. These courts 
were known as Admiralty Courts and Vice Ad- 
miralty Courts, and the laws which they en- 
forced became known as Admiralty law. 

The Admiralty Courts in England were under 
the jurisdiction of the Lord High Admiral, who 
was guardian of public and private rights at sea 
and in ports. He was commissioned by the 
Crown to investigate, report on and redress 
maritime grievances. The first such Court in 
England was established about 1360. 

At that time, few people could read or write. 
Officers of the Court (and other officers), when 
serving their warrants, needed a tangible and 
visible symbol or badge of authority to use as 
credentials, in order to have their papers ac- 
cepted. For the High Courts of the Crown, 
this symbol was a silver mace, bearing the royal 
arms, which was carried by the Marshal or 
Bailiff. The staff of the mace was hollow and 
the papers were carried inside. 

In the Admiralty Courts, the mace was re- 
placed by a silver oar. Not only did the Bailiff 
carry this when serving warrants, but also, when 
the Court was sitting, he would precede the 
Judge into the courtroom, carrying the oar and 
waving it over the judge until he was seated. 
After that, the silver oar was placed in a cradle 
below the Judge’s bench, where it remained 
throughout the court session. 

Exactly when this symbol first came into use 
is not fully established. It must have been used 
during the sixteenth century, for on the tomb of 
Dr. David Lewes, at Abergavenny, Wales, there 
is carved a figure of Jasper Swift, a famous 





*Commander Rose is engaged in the private practice of law in 
Chicago, Illinois. He is Chairman of the Admiralty and Maritime 
Law Section of the Illinois State Bar Association. 
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“Marshaill and Sargeant of the Mace of the Ad- 
miralty Court”, carrying the oar. However, 
the oar’s use may date back even to the reign of 
Henry IV (1867-1418). The “Silver Oar of 
the High Court of the Admiralty” bears the 
Royal Arms of the earliest days of the Tudor 
period (1485-1603) but other markings indicate 
that the oar is probably much older than that. 

According to Sir Travers Twiss, the Silver 
Oar is “the ensign of authority to arrest both 
persons and vessels on the high seas”. Itis two 
feet nine inches long; the stem is one foot nine 
inches long and the blade one foot long. It is 
shaped like a paddle or ancient steering oar, 
with various emblems on its face. On the up- 
permost part of the blade is a shield with the 
Royal Arms of France and England, sur- 
mounted by a high arched crown. On the 
reverse side appears the Admiralty Anchor. 

Almost simultaneously with the High Court 
of Admiralty, lesser Admiralty Courts of limited 
jurisdiction were established in a number of 
British seaports. Among these ports were the 
“Cinque Ports”, an organization of five coastal 
towns that enjoyed a special charter as a group 
from Edward the Confessor (1041-1066). 
This group, composed of the towns of Hastings, 
Dover, Sandwich, Hythe and Romney, raised 
and maintained the earliest military navy of 
England, which was perhaps one of the reasons 
for their acquiring a Silver Oar when its use 
was first authorized. 

Not only were the Cinque Ports as a group 
granted a Silver Oar, but each of the five Water 
Bailiffs carried a small replica of it when his 
duties required him to arrest persons on board 
ships or craft in the harbor. These are still 
used in some English ports. 

Vice Admiralty Courts, one rank below the 
Admiralty High Court, were established in some 
of the Crown Colonies. Among those which 
have retained their Silver Oars are Sydney, Ber- 
muda (presented by the Crown in 1701) and 
Capetown (although this oar has probably been 
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retired, with the independence of the Republic 
of South Africa). Similar Vice Admiralty 
Courts were established at New York, Philadel- 
phia, Providence, and Boston, prior to the Amer- 
ican Revolution. The Vice Admiralty Court in 
New York was established in 1678, but it did not 
receive its Silver Oar from the Crown until 1737. 
The oar was a matter of pride to the Court until 
the Revolution brought about the Court’s dis- 
solution on December 19th, 1775. With the 
dissolution of the Crown Vice Admiralty Court, 
the Marshal of the Court, Thomas Ludlow, Jr., 
took the Silver Oar home with him for safekeep- 
ing, and it was retained by his heirs as the 
personal property of his family. 

The existence of the New York Silver Oar 
came to the attention of Federal Judge Addison 
Brown, who was Judge of the New York Ad- 
miralty Court from 1881 to 1901. After unsuc- 
cessful efforts to persuade the Ludlow family to 
part with the oar, Judge Brown was allowed to 
have acopy made. The copy was made of steel, 
filled with lead, and silver-plated. Judge 
Brown displayed the oar before his bench until 
his death, after which it was stored and forgot- 
ten until the 1930’s when the federal court was 
moved from the old Post Office Building to the 
New Federal Court Building in Foley Square. 
Thereafter its use in admiralty sessions was 
resumed. 

One of the Ludlow family pledged the 
original oar as seeurity for a bank loan in 1939, 
and sometime later it was sold to a well known 
silversmith. Eventually, this Silver Oar, which 
was made by Charles Le Roux, an outstanding 
American silversmith of the Revolutionary pe- 
riod, was purchased for more than $2,500 by a 
group of thirty New York admiralty law firms, 
who presented it to the U.S. District Court for 
the Southern District of New York on February 
14, 1941. 

The Massachusetts Colony Charter, by the 
Act of 1673, granted admiralty powers for trials 
without juries, and a Court of Vice Admiralty 
was created in Boston, about 1694, by the Lords 
Commissioners of Admiralty in England, acting 
through the Lord High Admiral. Officers of 
this court received no salaries but were compen- 
sated by the fees of their offices. The Boston 
Silver Oar, 2314 inches long, was made by the 
famous silversmith Jacob Hurd, about 1750. It 
was displayed in the Vice Admiralty Court by 
Aradi Thayer, Deputy Marshal, from 1762 to 
about 1769, when he was transferred to the 
Court of Appeals in Philadelphia. Apparently 
he took his oar with him when he was banished 
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from Massachusetts with other loyalists by the 
Act of 16 October, 1778, but after his death, his 
daughters donated the oar to the Dorchester 
Antiquarian and Historical Society, and it was 
presented to the Massachusetts Historical So- 
ciety in 1903. 

The U.S. District Court at New Haven, Con- 
necticut, had no Silver Oar of its own, but 
favored the maintaining of the tradition. Be- 
cause the cost of a silver oar was prohibitive, 
Federal Judge Robert P. Anderson had one 
made by the Marine Historical Society Museum 
at Mystic, Conn. It was carved by Mr. James 
Kleinschmidt from wood of the famous old 
whaleship CHARLES W. MORGAN, the most 
successful whaler ever built. This oar is re- 


' portedly still used in the traditional manner. 
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Although there was a pre-revolutionary 
Crown Vice Admiralty Court at Philadelphia, 
there seems to be no record of the use of a Silver 
Oar by that Court. William Penn and his Coun- 
cil sat in Admiralty Court at Philadelphia as 
early as March 9, 1683. The first Vice Ad- 
miralty Judge sent to the colony from England 
under a commission from the Crown was Colonel 
Robert Quarry, in 1697, and some believe that 
he brought the first Silver Oar to Philadelphia, 
but proof is lacking. The mystery of the origi- 
nal Philadelphia Silver Oar, however, has been 
superseded by the mystery of the origin of the 
brass oar which has served for many years as 
the symbol of authority of the U.S. District 
Court in Philadelphia when sitting in Ad- 
miralty. When the federal courts moved into 
a new court house in Philadelphia, about twenty- 
five years ago, the brass oar was stored and has 
only been brought into the light again recently. 
It has not been used in court, and stands idle, in 
chambers. 

The “Constitutional” Oar of the Admiralty, 
which will be held by the U.S. District Court for 
the Northern District of Illinois, is strongly 
American in spirit and history. It is of white 
oak taken from the timbers of a truly national 
vessel, reared from the strongest and best of our 
virgin forests. This white oak has been shaped 
into the blade of an oar, tipped with silver, with 
a silver anchor affixed to its front face, mounted 
vertically upon a short loom which is decorated 
with two silver bands, and set into a wooden 
block which forms its base. Altogether it 
stands about two feet high. It is hoped that 
it will be prominently displayed by the Court, as 
an historic symbol of the Constitutional admi- 
ralty and maritime jurisdiction of the United 
States. 
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PRESENTATION OF THE OAR OF THE ADMIRALTY 
TO REAR ADMIRAL WILFRED HEARN, 
JUDGE ADVOCATE GENERAL OF THE NAVY 


At ceremonies at the Army and Navy Club, 
Washington, D.C., on 29 April 1966, Rear Ad- 
miral Wilfred Hearn, Judge Advocate General 
of the Navy, was presented a replica of the Oar 
of the Admiralty by Commander Thomas A. 
Stansbury, USNR, on behalf of the Illinois State 
Bar Association. 

The Oar of the Admiralty has long been the 
historic and traditional symbol of the admiralty 
jurisdiction in England and this country. With 
the opening of the St. Lawrence Seaway, Chi- 
cago became a major seaport, and accordingly, 
the United States District Court sitting in Chi- 
cago became a more important seat of admiralty 
jurisdiction. In recognition of these facts and 
in keeping with tradition, the Admiralty and 
Maritime Law Section of the Illinois State 
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Bar Association determined to secure ivr its 
admiralty court in Chicago an appropriate Oar 
of the Admiralty. Through the efforts of Rear 
Admiral Hearn and others, wood from the USS 
CONSTITUTION was made available from 
which to fashion the symbolic oar. The oar 
was formally presented to The Honorable Wil- 
liam J. Campbell, Chief Judge of the United 
States District Court for the Northern District 
of Illinois on 22 February 1965. This beauti- 
ful and historic symbol of the admiralty juris- 
diction is now prominently displayed in the 
Ceremonial Courtroom of that Court in Chicago. 
In appreciation for his assistance, Admiral 
Hearn received a replica of that Oar of the Ad- 
miralty cut from the same historic wood. 
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RESPONSE OF REAR ADMIRAL HEARN 
UPON PRESENTATION OF THE 
OAR OF THE ADMIRALTY 


I am deeply honored to accept this handsome 
replica of Old Ironsides on behalf of the Office 
of the Judge Advocate General of the Navy. 
The Admiralty Oar has been symbolic of the 
rule of law among seafarers for many centuries. 
I assure you that we have great affection for this 
tradition of the sea as well as all of the traditions 
which reflect the affairs of the seafarers of the 
past. For it is the practices and customs of the 
past that have molded and refined the maritime 
common law of the present and, as the years 
turn into decades, will continue to guide the 
development of all maritime law. 

I accept this replica of the Admiralty Oar as 
a deserving recognition of the important con- 
tribution the Admiralty Division of the Office 
of the Judge Advocate General makes to the 
practice of admiralty law throughout the United 
States, and in recognition of the fact that over 
the years it has represented faithfully and well 
the greatest maritime client the world has ever 
known—the United States Navy. 

I accept this Oar in recognition of the substan- 
tial part this Division has played in recent years 
in working in the international field in areas 
which are of vital concern to those who use the 
sea and to those who by profession are concerned 
with the rights and responsibilities of those who 
use the sea. I refer particularly to the forma- 
tion of such international conventions as the 
International Rules of the Road, Safety of Life 
at Sea, and the Loadline Convention, among 
others. 

With due regard to the symbolic character of 
this Oar, we are also aware that it represents 
what was once an important means of propul- 
sion. And as our mind’s eye moves forward in 
history from this point of beginning we see sail, 
then steam, fueled by wood, then coal, and oil, 
and today the advent of atomic power. We see 
wooden ships change to steel hulls, the develop- 
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ment of the submarine, and today’s advance 
thinking and experimentation in terms of hy- 
drofoils and ground effect machines. 

Each of these steps in maritime history has 


‘in a sense been a breakthrough which enabled 


mankind to make greater use of the sea as a 
means of communication and as a source of food. 

Yet today we are on the threshold of another 
breakthrough. The development of a new di- 
mension of the sea—the exploitation of its newly 
discovered natural resources. Technological 
advances within the past few years have brought 
within the reach of man the vast mineral, chemi- 
cal, and vegetable resources to be found in sea 
water, and on the seabed, as well as the minerals 
of the subsoil of the ocean bottoms. 

The magnitude of this worldwide activity in 
exploiting the untold wealth of the sea may 
well have outstripped the development of the law 
to insure an orderly regime of oceanography. 

The thrust to maximize the exploitation of 
the wealth of this new frontier, and the thrust to 
capitalize on advances in naval and maritime 
science in the furtherance of security interests, 
may well become competing forces not only in 
our own country but in the international arena. 

If such is the case, as appears likely, there 
will come about through practice, policy deci- 
sions, and international agreements an accom- 
modation between the right to exploit the riches 
of the sea on the one hand, and the doctrine 
of freedom of the seas in the traditional sense 
on the other hand. 

New law will develop. It will be in part the 
application of old principles to a new situation, 
and perhaps in part a departure from old 
principles. 

The new legal frontier taxes the imagination 
of those in the profession who have an interest 
in maritime law. Perhaps you will make a sub- 
stantial contribution to its development. 


MULTIPLICITY: AN UPDATED SYNOPSIS 


LIEUTENANT EDWARD F. O’KEEFE, USNR* 


The doctrine v* multiplicity is a protective device to prevent the 


accused from being punished twice for the same offense. 


With this 


in mind, the importance of recognizing multiplicity when it occurs is 
obvious. Lieutenant O’Keefe reviews the various tests for multiplicity 
which have been employed over the years and examines the trend of 
recent Board of Review opinions. He discusses the responsibilities of 
the trial participants and reviewing authorities in this important area. 
His sample instruction on multiplicity is calculated to make the trial 
a smoother one and to obviate many errors. 


INTRODUCTION 


ILACK’S LAW DICTIONARY defines multi- 
plicity as a state of being many, or as undue 
variety... The determination of whether two or 
more offenses are multiplicious has long been a 
vexatious problem for those who are responsible 
for the drafting of pleadings, for counsel and 
the law officer or the president of courts-martial, 
and for appellate and review agencies. 

The Manual for Courts-Martial? provides a 
simple test to be applied in determining whether 
offenses are in fact separate, i.e., whether each 
offense requires proof of an element not required 
to prove the other.* Soon after the provisions 
of the Manual became operative, however, it was 
recognized by the Court of Military Appeals‘ 
that the Manual standard of a separate element 
test, although generally satisfactory, could not 
be utilized as the sole criterion to be applied in 
determining the presence of multiplicious of- 
fenses.. The Court thereupon commenced to 
develop and utilize various other judicial ap- 
proaches as aids in determining whether multi- 
plicious offenses had been committed, the net 
effect of which tended to obscure rather than 
clarify the basic problem of multiplicity.® 

Articles and comments in earlier JAG JOUR- 
NAL issues have traced with some thoroughness 
the judicial development of the concept of multi- 
plicity, and the substance of those articles will 





*Lieutenant O’Keefe is presently assigned as Appellate Defense 
Counsel in the Naval Appellate Review Activity, Office of the Judge 
Advocate General. He holds the B.A. degree from the University of 
North Carolina and the LL. B. degree from the University of Denver 
College of Law. Lt. O’Keefe has been admitted to practice before 
the Courts of the State of Colorado and the U.S. Court of Military 
Appeals. 

1. Black, Law Dictionary (4th ed. 1951). 

2. MCM 1951. Hereinafter referred to as the Manual. 

3. MCM 1951, par. 76a(8). 

4. Hereinafter referred to as the Court or as USCMA. 

5. United States v. Soukup, 2 USCMA 141, 7 CMR 17 (1953). 

6. United States v. Beene, 4 USCMA 177, 15 CMR 177 (1954). 


17 


not be repeated here.” Instead, this article will 
attempt to update the judicial treatment of 
multiplicity, and emphasize the particular re- 
sponsibilities relative to multiplicity of which 
certain classes of persons engaged in military 
justice should be cognizant. 


THE CURRENT STATE OF THE LAW 


A brief historical summary of the applicable 
law is deemed to be of value. In 1954, the Court 
summarized the then-existing tests for deter- 
mining multiplicity by stating that two offenses 
are separately punishable if they be character- 
ized by two gravamina, two ethical norms, two 
duties, two sets of elements, or even two sets 
of facts. Thereafter, through a series of cases, 
the Court appeared to liberalize and extend the 
doctrine of multiplicity, in a manner which was 
considered to be a rather fundamental departure 
from the more traditional methods of determin- 
ing whether offenses were in fact separate.° 
In rapid succession the Court announced the con- 
cept of the single act or transaction test,’° the 
essential oneness approach *' and the doctrine of 
merger,?? all of which generally expounded, but 
enlarged upon, the earlier-formulated proposi- 
tion that offenses were not to be deemed sep- 
arate if the proof sufficient for one would also 





7. Campbell, Special Courts-Martial, Three Common Errors and 
Their Effects, 18 JAG J. 299, 301 (Jul-Aug 1964); Stubbs, The 
State of the Law—The Rule of Multiplicity, JAG J., Nov 1958, 
p. 14; Guy, Multiplicity, JAG J., Jul 1955, p. 21; see generally 
Youngblood, Multiplicious Pleading, 8 Mil. L. Rev. 73 (Apr 1960). 

8. United States v. Beene, supra note 6. 

9. Stubbs, supra note 7. 

10. United States v. Brown, 8 USCMA 18, 23 CMR 242 (1957) ; Judge 

Latimer dissented, arguing that the majority of the USCMA was 

departing from the Manua!’s separate element test. 

United States v. Posnick, 8 USCMA 201, 24 CMR 11 (1957); 
Judge Latimer dissented; see also United States v. Modesett, 9 
USCMA 152, 25 CMR 414 (1958). 

United States v. Rosen, 9 USCMA 175, 25 CMR 437 (1958) ; Judge 
Latimer concurred in the result. 


11. 


12. 
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prove the other (the “proof” test). This, then, 
basically constituted the state of the concept 
of multiplicity as it was discussed in the most 
recent prior comment on the subject in the JAG 
JOURNAL.“ There left unsettled was the 
question of whether the “single transaction” 
concept would be rigidly construed so as to re- 
quire a strict application of the “proof” test, or 
would be loosely construed so as to stress the 
doctrines of “essential oneness” and “merger”. 

The Court soon found an opportunity to an- 
swer the question which its decisions had raised. 
It noted that even though different offenses may 
have been committed in furtherance of a “uni- 
tary mental process,” and may have grown out 
of “essentially one overall transaction,” such 
offenses would not be considered as multiplicious 
if they in fact constituted “separate criminal 
acts.” ** The Court was unanimous in its deter- 
mination that offenses of larceny of property 
and subsequent wrongful disposition of the 
property two days after the larceny were to be 
considered as separate transactions punishable 
as separate crimes; and it subsequently had no 
difficulty in holding that one who lit a marijuana 
cigarette, smoked it, and passed it to another 
to share in the smoking was guilty of the sep- 
arate offenses of use and of transfer of 
marijuana.® 

The Court thus appeared to be strictly con- 
struing the single transaction concept, and 
although it engagéd in what might be considered 
a minor divergence,” the divergence was suc- 
ceeded by even more stringent single transac- 
tion rigidity. A majority of the Court pro- 
ceeded to hold that offenses of forging and 
uttering of the same check on the same day 
constituted separate offenses, basing its opinion 
upon the rationale that the offenses were com- 
mitted at separate times and involved separate 
elements and different intents.* The dissent- 
ing Court member was of the opinion that the 
forging of the check was not a separate step in 
one transaction but was part of the unitary 
process of uttering.® Shortly thereafter the 
same Court majority held that offenses of 





13. United States v. Brown, supra note 10; United States v. Larney, 
2 USCMA 563, 19 CMR 61 (1953). 

Campbell, supra note 7. 

United States v. McClary, 10 USCMA 147, 27 CMR 221 (1959); 
Judge Ferguson, concurring in the result, indicated his disap- 
proval of the majority’s apparent return to a strict separate 
element standard. 

United States v. Blair, 10 USMCA 161, 27 CMR 235 (1959). 
United States v. French, 10 USCMA 171, 27 CMR 245 (1959). 
United States v. Gibbons, 11 USCMA 246, 29 CMR 62 (1960). 
Id. at 249, 29 CMR at 65; Judge Ferguson was the dissenting 
member of the USCMA, with the majority opinion being written 
by Judge Latimer; it is interesting to note that the shift in 
emphasis away from a strict Manual approach to multiplicity 
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wrongful apprehension and assault, although 
constituting one continuous transaction, were 
not multiplicious where each offense constituted 
a separate performance and each contained ele- 
ments different from the other.*° The minority 
member again chastised the Court, finding the 
acts in question to have constituted a continuous 
assault and finding the majority opinion, there- 
fore, to have constituted a departure from those 
earlier holdings enunciating the “merger” doc- 
trine. Again in a third instance a Court 
majority determined wrongful possession of an 
ID card, and larceny of other property acquired 
by the same means and at the same time as was 
the card, to be separate offenses, where the 
wrongful possession was alleged to have oc- 


' curred on a date different from the alleged date 
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of the larceny; *? and for a third time the dis- 
senting member admonished the majority, con- 
tending that it had now departed from the 
earlier-formulated proof test.?* 

It thus appeared that the Court had reversed 
what had been thought to represent the begin- 
nings of a trend towards a more liberal inter- 
pretation of the concept of multiplicity, and had 
in essence returned to the state of the law of 
multiplicity as it had existed immediately prior 
to the development of the single transaction 
doctrine. 

In recent years the Court has not pursued the 
problem of multiplicity with the same degree of 
intensity as it had previously. It appears, how- 
ever (and it must be recognized that the number 
of recent decisions is slight) , that a change in the 
composition of the Court in 1961 ** has resulted 
in a more liberally inclined view of the problem. 
For instance, the Court has held two offenses of 
attempted larceny committed at two separate 
locations to be multiplicious, basing its decision 
upon the fact that each merely constituted parts 
of a single, integrated transaction; * and it has 
held offenses of unlawfully opening mail matter 
and larceny of U.S. currency from the same mail 
matter multiplicious, basing its conclusion upon 
the fact that the offenses were generated by a 
single impulse or intent.2* Moreover, in the 
latter decision the Court repeated with approval 





evidenced in United States v. Brown, supra note 10, wherein 
Judge Latimer dissented, was arrested; the trend became a re- 
turn to the narrow Manual construction and it became Judge 
Ferguson who found himself in a minority position. 
20. United States v. Hardy, 11 USCMA 487, 29 CMR 303 (1960). 
- Id. at 496, 29 CMR at 312. 
22. United States v. Oakley, 11 USCMA 529, 29 CMR 345 (1960); 
see United States v. Wilmot, 11 USCMA 698, 29 CMR 514 (1960). 
United States v. Oakley, supra note 22 at 534, 28 CMR at 350. 
Judge George W. Latimer retired; Judge Paul J. Kilday as- 
sumed his duties in September. 
United States v. Payne, 12 USCMA 455, 31 CMR 41 (1961). 
United States v. Kleinhans, 14 USCMA 496, 34 CMR 276 (1964). 
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the oft-stated earlier rule that where similarity 
of proof exists in regard to a single act, the 
offenses are not to be considered as separate.” 

It can fairly be stated that a concept as pliable 
and adaptable as is the concept of multiplicity 
cannot and should not be restricted to easily 
discernible limits of application. The applica- 
tion of the concept can and should vary as the 
facts of any given case may vary. A considera- 
tion of the recent cases does suggest, however, 
that a fairly reliable working rule can be formu- 
lated: where there exists similarity of proof in 
regard to two or more offenses committed by an 
accused acting under a single impulse or intent, 
the offenses may be multiplicious (note that this 
rule is one of liberal construction in that it re- 
quires neither identical elements of proof nor 
the commission of but one single act). 


THE DRAFTING OF SPECIFICATIONS 


The Government is allowed to exercise wide 
latitude in the area of pleading. It is specifi- 
cally permitted to charge the identical criminal 
act in a variety of ways in order to meet the 
exigencies of proof, generally without regard 
to whether the charges are multiplicious.* The 
latitude is not, however, without some limita- 
tion. It is, for example, improper to allege 
numerous specifications for the purpose of ex- 
aggerating the seriousness of the accused’s 
wrong, and thereby mislead the convening au- 
thority.”® Further, if an unreasonable number 
of specifications has the effect of creating the 
impression in the minds of the members of the 
court-martial that the accused is a “bad char- 
acter,” the specifications may be deemed to have 
affected the finding of the case.*° On the other 
hand, and equally noteworthy, the Government 
may not allege, within the boundaries of a single 
specification, more than one separate offense 
either conjunctively or in the alternative." 

Generally, however, the drafter of specifica- 
tions should feel relatively free to allege an 
offense in any and all ways in which it is felt 
necessary to meet all possible avenues of proof.*? 
As long as the multiplication is neither un- 
reasonable nor activated by improper motives, 
the allegations will not be considered irregular 
or prejudicial.** 





27. Id. at 498, 34 CMR at 278; compare United States v. Ompad, 15 
USCMA 593, 36 CMR 91 (1966). 

28. United States v. Smith, 13 USCMA 553, 33 CMR 85 (1963). 

29. United States v. Middleton, 12 USCMA 54, 30 CMR 54 (1960). 

30. Id. at 58, 30 CMR 58; see United States v. Maynazarian, 12 

USCMA 484, 31 CMR 70 (1961). 

United States v. Paulk, 13 USCMA 456, 32 CMR 456 (1963). 

United States v. Smith, supra note 28. 

United States v. Middleton, supra note 29. 
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THE RESPONSIBILITIES OF THE LAW OFFICER 
OR THE PRESIDENT 


Since it is not generally improper for the 
Government to allege multiplicious specifica- 
tions, it is of course not improper for the court- 
martial to return findings thereon. It has long 
been recognized by the Court that it is ordinarily 
not prejudicial to an accused to allow a court- 


‘ martial to return findings on each of several 
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multiplicious specifications, if the specifications 
are not thereafter made the basis for separate 
punishment.* Multiplicity raises a question 
affecting the sentence, and not the findings.™ 

Once findings of guilty on multiplicious speci- 
fications have been announced by the court- 
martial, the law officer or the president thereof 
is obligated to instruct the court members that 
such allegations are in fact multiplicious and 
are to be considered by them as constituting but 
one crime for sentencing purposes.* Further- 
more, the instructions of the law officer or the 
president relative to the maximum permissible 
punishment which may be awarded must be 
considerate of such multiplicity as may be pres- 
ent.” It is only the latter obligation, however, 
which is mandatory. Ina recent series of cases 
the Court has held that an accused is not preju- 
diced by a failure to advise the court-martial as 
to the number of offenses upon which the maxi- 
mum sentence is predicated, if the court-martial 
is properly advised as to the maximum punish- 
ment which may be adjudged; * and although 
the cases have in each instance involved general 
courts-martial, the rationale of the holdings is 
such that it would appear that the rulings would 
be as readily applicable in special courts- 
martial.® 

It may thus be concluded that a law officer 
or a president has three primary duties relative 
to multiplicity: 

(1) he should be satisfied that the multi- 
plicious specifications are neither unreasonable 
nor exaggerated; 

(2) subsequent to the announcement of find- 
ings, he should apprise the court-martial of the 
multiplicity and of its effect upon sentence delib- 
erations; and é, 

(3) he must give proper instructions relative 
to the maximum permissible punishment which 
may be awarded. 





34. Ibid. 

35. United States v. Green, 9 USCMA 585, 26 CMR 365 (1958). 

36. Ibid.; United States v. Posnick, supra note 11. 

37. Ibid. 

38. E.g., United States v. Giordano, 15 USCMA 163, 35 CMR 135 
(1964). 

United States v. Deshazor, 14 USCMA 667, 34 CMR 447 (1964); 
United States v. Searles, 14 USCMA 643, 34 CMR 423 (1964). 
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THE RESPONSIBILITIES OF TRIAL AND DEFENSE 
COUNSEL 


Since it is usually beneficial to an accused to 
have the court-martial informed that certain of 
the offenses with which he has been charged are 
multiplicious, it is the defense counsel who 
must assume the primary responsibility for 
insuring that the members are apprised thereof. 

The defense counsel should utilize his earliest 
opportunity to inform the court-martial of the 
multiplicious nature of the charges. Therefore, 
in appropriate instances, he should request in 
open court that the law officer or the president 
dismiss what he considers to be unreasonable 
or improperly motivated multiplicious specifica- 
tions. Even if no relief is thereby obtained, the 
court-martial has nonetheless been made aware 
of the presence of multiplicity. 

Once findings of guilty have been returned on 
multiplicious specifications, it becomes the re- 
sponsibility of the defense counsel to request 
that the law officer or the president instruct the 
court-martial thereon. This responsibility is 
particularly important, for, as has previously 
been noted, a failure on the part of the law 
officer or the president so to instruct the court- 
martial will not be held upon review to have 
resulted in prejudicial error.*® In this regard, 
a mere explanation that offenses X and Y are 
multiplicious does not adequately apprise the 
court-martial of .the effect of multiplicious 
offenses upon its sentence deliberations, and is, 
therefore, not adequate to protect the accused 
against all adversity arising therefrom. It is 
recommended that the following instructions 
be requested and given in all instances where 
multiplicity is involved: 

The court is advised that the specification of Charge 

I, alleging the offense of ~.......-.__-__- , and the 

specification of Charge II, alleging the offense 

(ee ere are multiplicious for sentencing 

purposes. That is, for sentencing purposes these two 

offenses are to be considered as but one offense and 
the accused cannot be separately punished for each 
of them, but only one, that is, the offense of [the one 
which carries the greater punishment]. The court 
may, however, consider the offense of [the lesser 
offense] as matter in aggravation of the offense of 

[the greater offense]. Accordingly, the maximum 

punishment that may be awarded in this case for all 

of the offenses of which the accused stands convicted 
is: [give the maximum permissible punishment]. 


Finally, the defense counsel should insure 
that the law officer or president has properly 
computed the maximum permissible punish- 
ment which may be awarded, and has advised the 





40. United States v. Giordano, supra note 38. 
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court-martial accordingly. 

The trial counsel, whose primary duty it is 
to see that justice is done, and who is responsible 
for insuring that the accused receives a fair and 
impartial trial conducted in accordance with 
proper legal procedures,“ is subject to the iden- 
tical obligations relative to multiplicity as is the 
defense counsel. 


BOARDS OF REVIEW AND STAFF LEGAL OFFICERS 


In an effort to ascertain the position of the 
Navy Boards of Review *? on the question of 
multiplicity, a review was made of all Board 
opinions dealing with the concept which have 
arisen during the preceding twelve months. 

The results of this review indicate that the 
Boards have generally adhered to a liberal con- 
struction of the doctrine of multiplicity, placing 
emphasis upon the question of whether the of- 
fenses of which an accused has been found guilty 
in effect constitute but one continuous act or 
transaction.** A number of cases have, however, 
applied a relatively strict interpretation to the 
concept, thereby rendering impracticable a 
conclusive judgment regarding the Boards’ 
position. 

Two recent Board cases are of particular in- 
terest, since they reveal the willingness of the 
Boards to extend the concept of presumption to 
the problem of multiplicity. In one instance, 
the Board presumed the possibility of the con- 
tinuous and simultaneous action of two related 
offenses, and thereupon concluded that multi- 
plicity was present.** In a second instance, 
however, the Board noted that there was noth- 
ing to indicate that two related acts occurred 
either at the same time or place, and therefore 
presumed the offenses to have been separate.*® 
Both the Government and the defense should 
therefore be wary of specifications which may 
tend to indicate the possibility of multiplicious 
offenses, and should attempt to clarify on the 
record whether the specifications allege separate 
or multiplicious acts. 

In regard to the instructional duties of the 
presidents of special courts-martial, the Boards 
have adopted the USCMA rationale relative to 
general courts-martial in holding that prejudi- 
cial error does not result from a failure to in- 

(Continued on page 28) 
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INTERNATIONAL RIVERS 


COMMANDER JOHN A. LOOBY, Jr., USNR* 


Because of varying factors of navigation, geography, trade and com- 
peting demands for the use of their waters for a variety of purposes 
by more than one nation, many rivers acquire significance transcending 


their riparian states. 


The importance of these waterways as arteries 


of international commerce makes them of concern to the international 


community as a whole. 


Commander Looby discusses four important 


international river highways and examines efforts made through the 
years to increase their international use. 


T IS A time-honored principle that it is the 

right of nations to international commerce 

which justifies the freedom of navigation of the 
seas. 

Early writers on international law gave con- 
siderable support to the doctrine that there was 
an inherent right of free passage over an inter- 
national river.* 





*Commander Looby received the LL.B. degree from DePaul Uni- 
versity Law School. He served on active duty from 1942 to 1946 in 
a variety of line and legal billets. Presently, he is engaged in the 
general private practice of law in Evanston, Illinois. He is active 
in Naval Reserve matters and is currently serving as Commanding 
Officer, Naval Reserve Law Company 9-1, Chicago, Illinois. 

1. “Grotius, for example, expresses the opinion that ‘rivers, and 
any part of the sea that has become subject to the ownership of 
people, ought to be open to those who, for legitimate reasons, have 
need to cross over them’ and cites as one of these legitimate 
reasons the carrying on of commerce through a waterway.’ This 
theme is adopted and elaborated by Vattel, who shows an aware- 
ness of the technical as well as the legal basis of free transit.* 
But it is quite clear that this principle of free transit of inter- 
national rivers was a reflection of a wider right of free passage 
which these authorities believed should have application to the 
seas, to rivers, and to the land. The fact that no such general 
right of free passage was recognized in practice at the time and 
the denial of any such right to unimpeded transit on land in the 
international law of the nineteenth and twentieth centuries 
justifiably weakened the force of these contentions about a right 
of free usage of international rivers.© Nevertheless, as late as 
the controversy between the United States and Great Britain 
over free passage of the St. Lawrence River in the 1820’s® and 
in the Faber case? at the turn of the century, the venerable 
authorities were appealed to in support of the right of nationals 
of a riparian state to navigate the portion of an international 
river falling within the territory of another riparian. 

“3. De Jure Belli Ac Pacis, Book II, ch. Il, §§ xii and xiii 
(Kelsey transl. 1925). 

“4. Le Droit Des Gens, Book II, ch. ix, §§ 126, 129, ch. x, 
§ 132, Book I, ch. xxii, §§ 272 and 273 (1758). 

“5. H. A. Smith, The Danube, (1950) Year Book of World 
Affairs 191, 196. 

“6. American State Papers, 6 Foreign Relations, 2d ser. 769- 
75 (1859), 19 British and Foreign State Papers 1067-83 
(1834), incorporating the Argument of the American Pleni- 
potentiary, annexed to the Protocol of the 18th Conference 
between the British and American Plenipotentiaries, Lon- 
don, June 19, 1824. 

“7, First Opinion of Commissioner Goetsch (the German Com- 
missioner), in Faber Case (Germany v. Venezuela), Ralston, 
Venezuelan Arbitrations of 1903, 600 at 606 (1904).” 

Baxter, the Law of International Waterways 149-50 (1964). 


It is the purpose of this article to examine 
briefly the law as it is applied today to four 
widely dispersed International Rivers: 


1. The St. Lawrence River between the U.S. 
and Canada, 


2. The Mekong River in Southeast Asia, 
3. The Danube River in Europe, and the 
4. The Shatt-al-Arab between Iraq and Iran. 


Before proceeding, let us first examine two 
definitions : 
A. A RIVER 


(1) Anatural surface stream of water of con- 
siderable volume and permanent or seasonal 
flow.? 


(2) * * * bodies of water of considerable 
size flowing with perceptible currents in 
definite channels, and usually without cessa- 
tion during the year * * * Rivers obeying 
the laws of gravity, seek the lowest level and 
eventually reach the ocean.® 


B. AN INTERNATIONAL RIVER 


(1) International rivers possess importance 
for navigation, fisheries, the generation of 
hydroelectric power, the carrying away of 
wastes and consumptive use for irrigation 
and domestic purposes.* 


(2) (An) International * * * river * * * 
is (one) used to a substantial extent by the 
commercial shipping or warships belonging 
to states other than the riparian nation or 
nations * * * (when the river) run(s) 
through or between two or more states and 
* * * the stretch of river lying within the 
territory of any one state or bordering there- 





2. Webster’s Third New International Dictionary (Unabridged) 
(1963). 

3. 23 Encyclopedia Americana 550 (1953). 

4. 23 Encyclopedia Britannica 434 (1960). 
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on is subject to a substantial amount of use 
by the vessels of other states.® 


THE ST. LAWRENCE RIVER 


One of North America’s great rivers has a 
course of about 750 miles and stretches from 
Lake Ontario to the Atlantic Ocean. Its north- 
ern shores are wholly within Canadian territory, 
while its southern shores up to the point at 
which the northern boundary impinges on the 
river (Latitude 45° N) are within the territory 
of the United States. The southern banks of the 
rest of the river, as well as its mouth, are also 
within Canadian territory.® 

In 1826, on the ground that its inhabitants 
enjoyed “the natural right to have free com- 
munication with the sea”, the United States 
claimed free navigation of the river throughout 
its whole course. Temporarily with the “Reci- 
procity Treaty” in 1854, and permanently with 
the Washington Treaty of 1871, free navigation 
to United States citizens was assured, subject 
to regulation not inconsistent therewith. The 
treaty between the United States and Great 
Britain of 1909 confirmed this.” 

The question of the diversion of the waters 
between the St. Lawrence and Mississippi basins 
provoked friction between Canada and the 
United States. In 1900, certain works were 
executed in Illinois having the effect of diverting 
an increasing body. of water from Lake Michigan 
into the Mississippi basin and also of reversing 
the flow of the minor streams debouching into 
that lake. In the Great Lakes diversion case 
of 1930, the U.S. Supreme Court enjoined the 
State of Illinois and the Chicago Sanitary Dis- 
trict from diverting any of the waters of the 
Great Lakes-St. Lawrence system or watershed 
through the Chicago Drainage Canal and its 
auxiliary channels or otherwise in excess of 
certain specified figures. The court based its 
decision on the “rule of comity” under which 
there ought to be an equitable “division of bene- 
fits” or apportionment among the states through 
which a stream flows of the use of its waters. 

The 1909 Convention referred to above was 
another instance of regulation by express agree- 
ment of some of these principles. After pro- 
viding that— 

each contracting party reserves to itself the exclusive 

jurisdiction and control over the use and diversion 

whether temporary or permanent, of all waters on its 





5. Baxter, op. cit. supra note 1 at 3. 

6. Rand McNally Cosmopolitan World Atlas 67 (1962). 

7. Treaty between the United States and Great Britain relative to 
Boundary Waters between the United States and Canada, signed 
at Washington, January 11, 1909, 36 Stat. 2448, T.S. No. 548. 
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own side of the line which in their natural channels 
would flow across the boundary or into boundary 
water (Article 2), it lays down the fundamental rule 
that— 

any interference or diversion on either side of the 
boundary, resulting in injury on the other side thereof, 
shall give rise to the same rights and entitle the parties 
to the same legal remedies as if such injury took place 
in the country where the diversion or interference 
occurred. 


This rule is in accordance with the general 
principle that a state owes at all times a duty to 
protect other states against any injurious acts 
committed by itself or by individuals within its 
jurisdiction. No further uses, obstructions or 
diversions affecting the natural level or flow of 


- waters were to be made except by authority of 
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Canada or of the United States “within their 
respective jurisdiction” and with the approval 
of the Commission set up by the Convention and 
known as the “International Joint Commission” 
(Article 2). 

There has been a series of agreements be- 
tween Canada and the United States providing 
for the development of water power, navigation, 
and the general usefulness of the boundary 
river; construction of dams and power works, 
and finally the completion of a deep water con- 
nection between the Great Lakes and the At- 
lantic Ocean.® 

Pursuant to these principles a stream of ships 
of foreign states constantly navigates this river 
delivering cargo to and from Canadian and 
American ports. However, the St. Lawrence 
Seaway, a major artificial international water- 
way in the sense that it was in fact nonnavigable 
in its natural state, has not been formally opened 
to use by the entire international community. 
It is probably the circumstance that it con- 
stitutes a boundary river and offers access, not 
to another section of the high seas, but to inland 





8. Arrangement relating to the early development of certain por- 
tions of the Great Lakes-St. Lawrence Basin project (Long Lac- 
Ogoki Works). Exchange of notes at Washington October 14 
and 31 and November 7, 1940; entered into force November 7, 
1940. 54 Stat. 2426; EAS 187; 203 LNTS 267. 

Agreement relating to the St. Lawrence seaway project for the 
construction of certain navigation facilities. Exchange of notes 
at Washington June 30, 1952; entered into force June 30, 1952. 
5 UST 1784; TIAS 3053; 234 UNTS 199. 

Agreement establishing the St. Lawrence River Joint Board of 
Engineers. Exchange of notes at Washington November 12, 
1953; entered into force November 12, 1953. 5 UST 2538; TIAS 
3116; 234 UNTS 97. 

Agreement relating to the St. Lawrence seaway project for 
the construction of certain navigation facilities. Exchange of 
notes at Ottawa August 17, 1954; entered into force August 17, 
1954. 5 UST 1784; TIAS 3053; 234 UNTS 210. 

Agreement governing tolls on the St. Lawrence Seaway. Ex- 
change of notes at Ottawa March 9, 1959; entered into force 
March 9, 1959. 10 UST 383; TIAS 4192; 340 UNTS 295. 


lakes, that accounts for the fact that it is by 
treaty open as a matter of right only to nationals 
of the United States and of Canada.° 


THE MEKONG RIVER 


Tenth in size of the rivers of the world, the 
Mekong flows almost 3,000 miles from its source 
in Tibet to its mouth in South Vietnam. On 
its way it passes through southwest China, 
divides Burma from Laos and Laos from Thai- 
land, bisects Cambodia, and finally veers south- 
east to form the great southern delta of Vietnam. 
At its source and as it courses through China, 
Thailand, and Laos, it is narrow and swift, full 
of rapids and largely unnavigable. Reaching 
the Cambodian Plain it becomes broad and quiet. 
Two hundred miles from the sea it is three miles 
wide and deep enough to accommodate ocean 
steamers. Its hydroelectric potential, the fact 
that it drains large areas of the region, and its 
international character give it special signifi- 
cance in economic planning for China, Thailand 
and Laos. 

It is the most important inland waterway in 
Cambodia, with a total navigable length, in that 
country, of about 900 miles accommodating ships 
of 8,000 tons during the rainy season, while only 
370 miles and accommodating ships of 5,000 tons 
during the dry season. Cambodia connects di- 
rectly with the outside world by way of the Me- 
kong. There has been no overt act against ship- 
ping via South Vietnam, but the Cambodian 
Government, in order to lessen its dependence 
upon Vietnam, has constructed a new port off 
the Gulf of Siam.?° 

Both Vietnam and Thailand have opposed 
Cambodia’s advocacy of the internationalization 
of the Mekong. The fishing cooperative monop- 
oly over the catch of Cambodian fishermen offi- 
cially ceased in 1955. Difficulties had been en- 
countered in moving fish to Vietnam, a major 
market, because Vietnam was taking steps to 
protect its own fishing industry." 

Several years ago as France applied itself to 
the prosecution of the Indo-China War, Cam- 
bodia, undaunted by French and Vietnamese 
pressures, stood firm on its major point of inter- 
nationalization of river traffic on the Mekong 
and of one section of the Port of Saigon. 

The Convention on the Regime for Maritime 
and River Navigation on the Mekong and for 
River Navigation approaching the Port of Sai- 
gon was signed in 1950. It provided, generally 
speaking, for navigation on the Mekong, from 
Phnom-Penh to the sea via the Cua-Tieu to be 


9. Baxter, op. cit. supra note 1 at 156, 174. 
10. U.S. Army Area Handbook for Thailand 38 (1963). 
11. U.S. Army Area Handbook for Cambodia 16 (1963). 
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freely open to Cambodia, Laos and Vietnam, the 
parties thereto and to other countries of the 
French Union, on equal terms, subject, however, 
to regular policing measures, maintenance of 
general security, and stipulations contained in 
the convention. This agreement was terminated 
by the contracting parties, Cambodia, Laos and 
Vietnam on December 29, 1954. 

The Committee for the Coordination of In- 
vestigation of the Lower Mekong Basin was cre- 
ated in 1951 by invitation of the Economic Com- 
mission for Asia and the Far East (ESCAFE) 
sponsored by the United Nations. Surveys have 
led to plans for dams, irrigation canals, dikes, 
power plants and improved navigation. The 
harnessing of the Mekong system would end the 
subjection of the Northeast to the annual cycle 
of drought which has inhibited the development 
of the region and kept many of its people in 
poverty. 

A Convention Regulating Maritime and In- 
land Navigation on the Mekong and Inland Navi- 
gation of the Approach to the Port of Saigon was 
signed December 29, 1954 by Cambodia, Laos 
and Vietnam. Article 1 provided that on the 
basis of equality of treatment, navigation shall 
be free throughout the course of the Mekong, 
its tributaries, effluents, and navigable mouths 
located in the territories of Cambodia, Laos, and 
Vietnam, as well as on the waterways giving 
access to the Port of Saigon and tothesea. Such 
freedom is automatically granted to States 
which have recognized the high contracting par- 
ties diplomatically. As to States which have 
not recognized the high contracting parties 
diplomatically, freedom of navigation shall be 
subject to their consent. Each contracting party 
reserved the right to utilize the Mekong waters 
for industrial or agricultural purposes. Con- 
certed action through a commission of repre- 
sentatives of the parties is to be taken on 
questions of police and navigation regulations, 
waterway improvements, work projects affect- 
ing navigation, costs of maintenance, and ques- 
tions relating to duties, fees and taxes levied 
by the parties by reason of navigation, and all 
other questions recognized to be of common 
interest. Article 11, Page 5 of the “Annexed 
Protocol” provides that navigation must con- 
form to the requirements prescribed by the ri- 
parian States, particularly in sanitary, police, 
and customs matters and with respect to the 
maintenance of general security. Article III 
gives each riparian State the right to subject 
the transportation of persons and goods to cer- 
tain conditions, provided they are applied with 
equality. Article IV provides freedom of navi- 
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gation shall not be in violation of the national 
laws of the riparian States concerning the im- 
portation and exportation of goods, or immigra- 
tion and emigration. 


THE DANUBE RIVER 


Rising in the Black Forest mountains in Ger- 
many, the Danube is 1,725 miles long and 
empties into the Black Sea. It is fed by 300 
tributaries, many of which are large rivers. It 
can be divided into three sections—upper, 
middle and lower. In the upper section below 
Ulm in Germany it is navigable for special craft 
below 300 tons. It enters Austria and at Vienna 
it becomes 316 yards wide, though it narrows 
as it flows out of Austria. While in the middle 
section for a few miles it is entirely within 
Czechoslovakia, it soon becomes the boundary 
between that country and Hungary. On leaving 
Hungary it enters Yugoslavia. The lower 
course stretches from the Iron Gates to the 
Black Sea, becoming enroute a boundary be- 
tween Yugoslavia and Romania, then between 
Romania and Bulgaria, and then through 
Romania into the Black Sea.’? 

The rules of the Congress of Vienna on 
“Freedom of Navigation” were imposed on the 
Danube and its mouths were opened to ships of 
all nations by the Treaty of Paris of 1856. Fol- 
lowing World War I, by the Treaty of Versailles 
of 1919 parts of the Danube and other rivers 
were declared to be international rivers upon 
which the shipping of riparian and non- 
riparians was to be treated on the basis of 
equality. The Statute of July 23, 1921, Article 
1 thereof declared navigation in the Danube 
to be unrestricted, open to all flags from Ulm to 
the Black Sea, and further that the commission 
created thereby must prepare a program of pub- 
lic works for the improvement of the waterways 
with costs to be shared.** 

By 1940 Germany gained control, and for 
World War II the river’s administration was 
solely in the hands of riparian States under Ger- 
man Presidency. Following World War II, the 
domination of the Danube by the U.S.S.R., and 
its satellites brought an end for practical pur- 
poses the international regime which had hither- 
to existed for the river. 

By the Austrian States Treaty signed in 
Vienna on May 15, 1955, navigation was again 
declared open for the vessels of commerce and 
the goods of all states on a footing of equality.“ 





12. World Atlas, op cit. supra note 6 at 8-9. 
13. Colombos, International Law of the Sea 222 (1962). 
14. 7 Encyclopedia Britannica 45-46 (1960). 
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THE SHATT-AL-ARAB RIVER 


With its head waters in Iraq, it becomes some 
75 miles above Khorramshahr, from Al Ourua, 
Iran, a boundary river between Iraq and Iran 
and remains such until it empties into the 
Persian Gulf. From Khorranshahr to the 
Persian Gulf it is a route for oil tankers from 
the oil rich Khwyian province in Iran. 

The 1913 protocol to the Constantinople 
Agreement placed the boundary between the 
two countries on the Iranian bank, with Iraq in 
control of the river except for two short 
stretches opposite the major ports of Khorran- 
shahr and Abadan where it divides midway to 
leave these ports in Iranian waters. 

The Iraq-Iran treaty of July 4, 1987 (based 
on the said 1913 Protocol to Constantinople) 
gave Iraq the river, except for a three mile 
stretch opposite the oil refinery center of Aba- 
dan, and a much shorter stretch opposite Khor- 
ramshahr. At these points Iran’s border ex- 
tends to the center of the river channel known 
in international law as the “Thalweg.” It also 
provided that the river shall be open on equal 
terms to trading vessels of all countries and ves- 
sels of war of Iran and Iraq. Administrative 
control of the river (maintenance, pilotage, 
dredging, policing) resides in the Basra Port 
Authority, created under the treaty for that pur- 
pose. The treaty also provided that Iran and 
Iraq were to conclude a convention governing 
respective rights and responsibilities. This con- 
vention in fact was never concluded and Iraq 
in practice assumed control of river traffic, 
pilotage, and maintenance. Iran has complained 
that Iraq is entitled to exact tolls from shipping 
using the river between the Persian Gulf and 
Abadan and has not used the tolls for river up- 
keep as the treaty provided. Iran also objects 
to Iraq’s refusal to permit Iran to use the port 
of Khoroabad, which while situated on the Ira- 
nian side of the river has jetties running out into 
the Iraq controlled river. In 1959 Iran sought 
to reactivate this port, which had not been used 
since 1951, but Iraq blocked it claiming the port 
and its jetties would create navigational 
difficulties. 

Iran complained that it had been in 1937 un- 
justly forced to cede to Iraq the three miles of 
river opposite Abadan, site of the huge oil re- 
finery, to avoid paying tolls to Iraq and claimed 
sovereignty to this three mile stretch. Iran 
claimed sovereignty to one-half of the river. 
Both sides indicated a wish to abrogate the 
treaty and made threats to each other. Both 





15. World Atlas, op. cit, supra note 8 to 41. 








sides have indicated a willingness to seek a 
peaceful solution, Iraq stating she would take the 
dispute to the United Nations if necessary, and 
Iran stating she is willing to submit the dispute 
to the International Court of Justice in the 
Hague and to appeal to the United Nations Se- 
curity Council if necessary. However, the dis- 
pute has not yet been settled. 


SUMMARY 


Because of competing demands for the use 
of their waters for a variety of purposes by more 
than one nation, whether by way of their appro- 
priation for the generation of power, the irriga- 
tion of land, industrial and domestic consump- 
tion, or by their use as a highway of commerce, 
many rivers acquire international significance. 

Navigation, geography and trade determine 
the international character of rivers which flow 
through the territories of two or more states. 
The international significance of a river may 
also arise from the fact that it constitutes the 
boundary between two states and is needed for 
navigation by the vessels of the two nations 
it separates. 

The importance of these waterways as 
arteries of international trade makes them of 
concern to all nations who employ them in con- 
nection with their trading activities and through 
them to the international community as a 
whole.*¢ 

During the 17th and 18th centuries a number 
of treaties had granted a right to the free pas- 
sage of certain individual rivers, usually on a 
reciprocal basis or between riparian nations. 
In the 19th and 20th centuries a number of navi- 
gable rivers running through the territory of 
two or more nations were opened by treaty to 
free use by the shipping of riparians and of 
other nations. The principle of free navigation 
by ships of all nations of certain major Eu- 
ropean rivers was first enunciated in general 
terms at the Congress of Vienna in 1815. To 
the extent that the treaties of the 19th and 20th 
centuries provide for a right of free navigation 
of the rivers with which they deal, their common 
ancestry may be traced to the Rules ** which 
were adopted at the said Congress of Vienna: 

These rules are the following: (i) the riparian Powers 

of the same river agree to regulate its navigation by 

common accord; (ii) the navigation of international 
rivers is free up to their mouth (jusqu’a leur embou- 
chure) for all nations; (iii) the police regulations for 





16. Baxter, op cit. supra note 1 at 16. 
17. Colombos, op. cit. supra note 13 at 216. 
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navigation must be uniform for all nations and favour- 
able to commerce; they must be of such a nature 
as not to render necessary in their application a 
detailed examination of the cargoes; (iv) each ripar- 
ian Power must carry out the works necessary for 
navigation in that part of the river flowing through 
its territory; (v) tolls are to be suppressed; only 
taxes representing the expenditure on the works done 
in the interest of general navigation may be collected, 
leaving out of account custom duties which are treated 
separately. 

The administration of international rivers, 
used for navigation, irrigation and the genera- 
tion of power is frequently entrusted to an or- 
ganization representing riparians and non- 
riparians as well. However, various attempts to 
establish a common regime of navigation for 
international rivers, in substitution for special 
arrangement for individual waterways, were, as 
late as 1950, not successful. The Barcelona Con- 
vention of 1921 on the regime of navigable 
waterways of international concern, by which 
the parties agreed to accord the rights of free 
navigation on their waterways to other con- 
tracting nations, was not ratified by a sufficient 
number of states to be of substantial importance. 

The proposal of President Truman at the Pots- 
dam Conference of 1945 that the Danube, the 
Rhine and other international waterways of Eu- 
rope be opened to “free and unrestricted navi- 
gation” under common international supervision 
was not carried into effect.** 

In the absence of a treaty or agreement, there 
is no general right of free navigation by riparian 
and non-riparian states, even in cases in which 
a river affords access to a sea for a landlocked 
state. Despite recognition in principal by treaty 
of a right of free passage, practical impedi- 
ments to navigation may be created through 
measures of control by the riparian. However, 
for the most part tolls, other than charges for 
special services rendered, are no longer charged 
on international rivers.’® 

Warships are not expressly mentioned in most 
treaties and agreements but language such as 
that used in the Rules formulated and adopted 
at the Congress of Vienna would seem to point 
by implication to the applicability of such Rules 
to merchant ships alone. As a matter of inter- 
pretation, it would seem that any language 
which states that the waterway is open for pur- 
poses of commerce should be construed to ex- 
clude passage by warships.”° 





18. Baxter, op. cit. supra note 1 at 47. 
19. 23 Encyclopedia Britannica 435 (1960). 
20. Baxter, op. cit. supra note 1 at 155. 
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LOD INVESTIGATIONS 

(Continued from page 10) 
life, then mental irresponsibility is less clearly 
indicated. In such cases the investigating offi- 
cer or board should carefully weigh all available 
evidence relating to mental competence before 
making a final determination. “Rational” rea- 
sons for suicide have been held to include prior 
commission of murder,”? homosexuality,?* in- 
ability to tolerate the discipline of military life * 
or a combination of factors, such as indebted- 
ness, impending military and civilian punish- 
ment for prior offenses and budding alcohol- 
ism.**° On the other hand, marital problems ** 
and unrequited love ”” have been held not to con- 
stitute rational motives for suicide. 

Thus it is clear that a bona fide suicide 
attempt does not in itself require a finding of 
not misconduct. Conversely, intentional self- 
injury unaccompanied by bona fide suicidal in- 
tent (a suicidal gesture) does not in itself 
necessitate a misconduct finding, if mental in- 
competence is otherwise shown. 

Psychiatric evaluation is always useful, and 
often indispensable, in self-injury cases. How- 
ever, a psychiatrist who bases his opinion only 
on observation of and interviews with the serv- 
ice member is not infallible. Relevant issues 
of intent and mental competence should be ex- 
plored thoroughly by the investigating officer, 
even when an examining psychiatrist has 
expressed an opinion concerning them. Other 
evidence may support psychiatric findings, or it 
may indicate the need for further psychiatric 
evaluation. Witnesses should be questioned as 
to the member’s past manifestations of mental 
instability, including specific instances of odd 
or symptomatic behavior. Was he depressed 
prior to the injury? What reasons might he 
have to attempt suicide? Some research into 
his disciplinary, financial, health and family 
status may be required. Whether the attempt 
was bona fide may be indicated by various 
factors. Was the means used likely to produce 
death under the circumstances? :Did the mem- 
ber take steps to avoid being found before he 
could die, or did he make certain he would 
probably be quickly discovered and treated? 
Did he call or talk to anyone just prior to or 
after his self-injury? What was said? Did 
he first threaten suicide or hint that he was 
contemplating it? Did he leave a “suicide 
22. Op JAGN 1953/184, 15 May 1953, 3 Dig. Ops., LOD sec. 37.21. 
23. Op JAGN 1954/255, 2 Sept 1954, 4 Dig. Ops., LOD sec. 37.1. 
24. Op JAGN 1951/30, 15 Oct 1951, 1 Dig. Ops., LOD sec. 37.1. 

25. Op JAGN 1955/282, 23 Feb 1955, 4 Dig. Ops., LOD sec. $7.1. 


26. Op JAGN 1952/103, 2 May 1952, 2 Dig. Ops., LOD sec. $7.1. 
27. Op JAGN 1952/96, 12 Feb 1952, 2 Dig. Ops., LOD sec. 37.1. 
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note”? The investigating officer should obtain 
answers to these and any other questions sug- 
gested by the facts of a particular case, whether 
or not a full psychiatric evaluation is made. As 
in all LOD investigations, little reliance should 
be placed on self-serving allegations of the mem- 
ber concerned if other unbiased witnesses are 
available. 

As noted in the second paragraph of this 
article, line of duty and misconduct determina- 
tions are necessary only when injuries physi- 
cally incapacitate a member for more than 
twenty-four hours. Periods of hospitalization 
required only for observation and evaluation 
are not included in this computation of time lost 
from duty. This rule becomes particularly 
relevant in attempted suicide and suicidal ges- 
ture cases. Often several days are required for 
psychiatric evaluation, though treatment for 
superficial lacerations or an overdose of sleep- 
ing pills may require only a few hours. When- 
ever the victim spends any time in the hospital 
in addition to that required for treatment of 
his physical incapacity, the investigative report 
must contain evidence as to what portion of 
hospitalization was merely for observation and 
evaluation. Many investigations received by the 
Judge Advocate General are deficient in this 
respect and must be returned for further 
findings. 

UNINTENTIONAL 


Most unintentional self-inflicted injuries are 
the result of gunshot wounds. Again, the test 
is one of gross negligence. Firearms demand a 
much higher than ordinary degree of care be- 
cause of the inherently dangerous nature of the 
weapon.” Generally, to place a part of one’s 
body in the line of fire of a gun not definitely 
ascertained to be unloaded or in a safe condition 
displays a lack of caution and circumspection 
amounting to gross negligence. This is particu- 
larly true where the weapon is known not to be 
functioning properly, as where the member is 
examining a gun to ascertain why it misfired or 
jammed.” The recent fast draw fad has re- 
sulted in a number of injuries to military enthu- 
siasts. It has consistently been held that at- 
tempting to fast draw a loaded gun with no 
safety features operative as it is drawn involves 
unreasonable risk, and is an invitation to in- 
jury. Any injury resulting therefrom almost 
invariably justifies a misconduct holding. 

Witnesses in all gunshot wound cases, includ- 
ing those involving self-injury, should be ques- 
28. Op JAGN 1955/309, 26 Oct 1955, 5 Dig. Ops., LOD sec. 35.1. 


29. Op JAGN 1963/436, 1 May 1963, 13 Dig. Ops., LOD sec. 35.1. 
30. Op JAGN 1963/431, 25 Oct 1962, 13 Dig. Ops., LOD sec. 35.1. 








tioned in detail. Exactly what was the member 
doing with the gun when it fired? Was he 
experienced with guns in general and this gun 
in particular? Was he familiar with its safety 
features? Were they operating properly? 
How was the gun positioned in relation to his 
body when it fired? Why had he put the gun 
in that position? What caused the gun to fire 
(trigger pulled, hammer slipped from under 
thumb, etc.)? Was the discharge caused by a 
defect inthe gun? If so, was this defect known 
to the member prior to his injury? Should he 
have known of the defect? If he thought the 
gun was unloaded, what was the basis for this 
mistaken belief? 


CONCLUSION 


Regardless of how carefully investigative aids 
are prepared, they are of little use unless actually 
consulted. Submitting sufficient evidence the 
first time is vastly preferable to reinvestigating 
after the evidence has grown cold. Of course 
some over-cautious investigators include not 
only relevant evidence, but useless surplusage as 
well. In general, however, it is better to err, 
if at all, on the side of completeness. 

For the novice, it is also a good idea to discuss 
the case with a legal officer who will also be 
willing to review a rough draft of the inves- 
tigative report and offer his comments and 
suggestions. 

In any event, careful use of the JAG Manual 
and other available aids should result in greatly 
improved investigations every time. 





INJUNCTIVE RELIEF 

(Continued from page 12) 
ing order was dismissed and the discharge of 
plaintiff was effected. 

In Roberts v. Vance,® on appeal to the Court 
of Appeals for the District of Columbia Circuit, 
the court held that the District Court did have 
jurisdiction ; that the Secretary of the Army had 
failed to follow his own regulations; and the 
District Court order granting summary judg- 
ment for the government was in error. The 
case was remanded to the District Court. The 
District Court, on 12 May 1965, granted the 
plaintiff’s motion for summary judgment, de- 
clared the order releasing him from active duty 
in the Army to be null and void, and ordered the 
plaintiff restored to active duty. On the second 
appeal to the Court of Appeals for the District 
of Columbia Circuit, the Government squarely 
argued: 





19. 343 F. 2d 236 (D.C. Cir. 1964). 
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* * * that the Constitution does not contemplate and 
no court has ever recognized the right of any person 
to remain in the military service until he is separated 
in accordance with due process of law. 


The Government’s appeal was denied. How- 
ever, in Dunmar V. Ailes,?® which was appealed 
to the United States Court of Appeals for the 
District of Columbia Circuit from an order of the 
District Court, which had dismissed the com- 
plaint for lack of jurisdiction, the Court of 
Appeals held that the District Court had juris- 
diction and the District Courts may review 
actions of military authovities which violate 
their own established regulations. The Court 
of Appeals then went on to review the regula- 
tions which were promulgated by the United 
States Military Academy governing the disposi- 
tion of cadets. Although the regulations made 
no provisions for right to counsel, nor presenta- 
tion of evidence except by submission of written 
statement by the cadet, and no right to cross- 
examination, the court nonetheless, after noting 
that the cadet, in fact, had a hearing, was repre- 
sented by counsel, allowed the right to cross- 
examination, presented the testimony of 9 wit- 
nesses, was permitted to testify on the merits 
and afforded the opportunity to submit a brief, 
found that the Army had complied fully with 
its administrative regulations and that his 
separation from the Academy was in accordance 
with administrative due process. The court, in 
commenting on this aspect of the case, had this 
to say: 


* * * There is no occasion for us to reach out to 
articulate or intimate what process may be due in the 
myriad of varying situations ranging from Cadet 
training to front line combat; this wide range can call 
for different degrees of process. It is sufficient for the 
purpose of this case to say that Appellant received 
at least what was due him in his circumstances.” 


It seems clear from a review of the cases 
which we have detailed in this article that the 
following conclusions are warranted: (1) that 
with respect to judicial review of military per- 
sonnel actions after separation or final action, 
there is no longer any question but that Federal 
Courts have and will entertain jurisdiction in 
these cases; and, (2) that with respect to in- 
junctive relief and other actions designed to 
permit judicial review of military personnel 
actions prior to separation or final action, so 
long as the courts are satisfied that the services 
have fully complied with their regulations and 


20. 230 F. Supp. 87 (D.D.C. 1964), aff’d, 348 F. 2d 51 (D.C. Cir. 
1965. 


21. 348 F. 2d 51, 55 D.C. Cir. 1965); See 7 AF JAG L. Rev. (No. 
6), Nov—Dec. 65, commencing at p. 37, for the entire opinion 
in this case. 
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have afforded the respondent full adriitistrative 
due process, the likelihood i#¢hat, th ill con- 


tinue to dismiss these cases either: or TARR of. 


jurisdiction or as unconsented suits against the 
United States. However, it is equally clear that 
where the services are attempting to effect a 
discharge action, or other personnel action, and 
have failed to accord the plaintiff administra- 
tive due process as provided in our regulations, 
the courts will step in and will enjoin these 
actions. 


MULTIPLICITY 





(Continued from page 20) 
struct on the presence of multiplicious offenses.* 
It is only necessary that the maximum permis- 
sible punishment accurately be instructed 
upon.*® The Boards have held, however, that 
the failure of the staff legal officer to apprise the 
reviewing authority of the presence of multi- 
plicious offenses may constitute error necessitat- 
ing sentence reassessment,*® particularly in 
those instances in which the reviewing author- 
ity might reach improper conclusions as to the 
actual gravity of the accused’s wrongdoing. 
Staff legal officers should therefore inform the 
convening or supervisory authority of all 
multiplicious offenses. 


CONCLUSION 


The USCMA has repeatedly emphasized that 
the doctrine of multiplicity is in essence a pro- 
tective device, which works to prevent an ac- 
cused from being twice punished for the same 
offense. In dealing with the concept of multi- 
plicity and in attempting to reach just results 
in a myriad of instances, it is that fundamental 
protective purpose which must be, and has been, 
given paramount consideration. The interpre- 
tation of the concept of multiplicity must be so 
adaptable as to permit application thereof when- 
ever necessary to further this purpose. As the 
USCMA has so aptly stated, “. . . the law is 
not the slave of its own terminology—rather, 
language is the servant of the law.” * The con- 
cept of multiplicity must therefore remain the 
law’s servant, perhaps to the consternation of 
those attempting to master it, but to the benefit 
of those who, unconscionably accused or con- 
victed of numerous offenses, will gain judicious 
relief from the elasticity of its application. 

47. NCM 65-1729, Shaffer, 28 Dec 1965; NCM 65-1575, Maloon, 

7 Dec 1965. 

48. Ibid. 
49. NCM 65-1812, James, 1 Dec 65; NCM 65-1546, Wheeler, 23 Sept 
50, Ibid. 


51. E.g., United States v. Posnick, supra note 11. 
52. Id. at 203, 24 CMR 13. 
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PROBABLE CAUSE 


(Continued from page 6) 


dence of a homosexual nature, pornographic 
literature, names and correspondence,” “pic- 
tures of nude men”, etc. The Commanding Of- 
ficer authorized the search. Held: there was no 
probable cause to believe the accused had pos- 
session of any instrumentalities of the crime, 
or other objects properly the subject of a search; 
and the search was therefore illegal.*’ 

(3) Information that items had been discov- 
ered missing from the office where the accused 
had worked six months earlier, and from which 
assignment the accused had departed in an un- 
authorized absence status, was received by the 
Commanding Officer. Held: there was insuffi- 
cient probable cause to authorize a search of the 
accused’s person, personal belongings and auto- 
mobile; nothing more than mere suspicion was 
presented by these facts.** 

(4) The state police had raided an apartment 
or house in which a marijuana party had been 
staged; the accused had reportedly left the 
location 15 to 30 minutes before the raid; in- 
formation had been obtained from unkown 
sources that the party had been given in the 
accused’s honor; and the raid resulted in the 
arrest of at least two persons for possession of 
marijuana. Held: this was sufficient to raise 
nothing more than mere suspicion that the 
accused possessed marijuana.*® 

It may seem anomalous to Commanding 
Officers that they may not act upon a reasonably 
founded suspicion, but such is the law. This 
does not mean, however, that a Commanding 
Officer is restricted to the factual situation 
which is first presented to him. He may, of 
course, in any case in which he is not persuaded, 
direct the investigator to conduct certain spe- 
cific additional inquiries, to follow up certain 
leads or avenues of investigation, to obtain in- 
formation concerning the reliability of hearsay 
information, etc., and when additional infor- 
mation is presented, reconsider the question of 
probable cause. 

Finally, if and when the military magistrate 
is persuaded that adequate probable cause 
exists for a search, he will order the search 
and will define its scope so that it will be within 
the showing of probable cause. 





37. United States v. Battista, supra note 8. 
38. United States v. Dollison, supra note 27. 
39. United States v. Penman, supra note 13. 





Pree 


